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Chief Fustice William A. Johnston 


Tuos. A. Ler, of the Topeka Bar 

On December first Chief Justice Johnston will have served fifty years 
on the Supreme Bench, a longer time than any other judge upon any ap- 
pellate bench in the United States and even longer than Mr. Justice Oliver 
Wendel Holmes served upon the Supreme Judicial Court of Massachusetts 
and upon the United States Supreme Court. 

The Chief Justice was born July 24, 1848, at Oxford, Ontario, Canada. In 
1865 his parents had moved to Illinois and in 1869 they moved to Missouri, 
where he studied law in an office at Acton until 1872. In 1872 he made his 
first visit to Kansas on a buffalo hunt with other young men. Their hunt car- 
ried them over a large part of the state extending beyond Wichita. Returning 
from their hunt they came along the Solomon Valley and the Chief Justice 
determined at that time that he would settle somewhere in the state. He 
went into partnership with R. F. Thompson, who was then county attorney 
of Ottawa County. He became at once deputy county attorney. In 1875 he was 
elected to the House of Representatives. In 1876 he was elected to the state 
Senate, getting all but eleven of the 2,652 votes which were cast in his district. 

Presently he was appointed Assistant United States Attorney by Col. James 
R. Hallowell, who was known as “Prince Hal,” and he served in that po- 
sition for about a year and a half before being elected Attorney General. 

When Judge Brewer resigned his office on the State Supreme Court to 
take the Federal appointment offered him, Governor Glick appointed T. A. 
Hurd to fill out his unexpired term. His ill health, however, prevented Mr. 
Hurd’s taking any active part in the work of the court and when Judge John- 
ston was elected to the bench in 1884 he resigned as Attorney General De- 
cember first and took his place on the bench immediately. Since that time 
Judge Johnston has been regularly re-elected every six years. In 1903 he be- 
came Chief Justice. He has served with all the judges who have ever served 
on the Supreme Court except five. He has known personally every governor 
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of Kansas, including Charles Robinson, who was his intimate friend in the 
state Senate. When Judge Johnston first came to Kansas, to quote his own 
words, he had “Some schooling, some teaching, a course in law and a dj. 
ploma.” He is now without question and has been for many years Kansas’ 
most distinguished citizen. About thirty years ago he was repeatedly solicited 
to become a candidate for the United States Senate. 

In 1885 he was elected President of the State Bar Association and in 1900 
and 1gor received the degree of Doctor of Laws from Washburn College and 
Baker. The Chief Justice has written more than three thousand opinions in 
the course of his long career on the bench and has had three generations of 
members of those two well-known legal families, the Waggeners of Atchison, 
and the Humphreys of Junction City, appear before him in the court room. 

The dinner to be given by the Bar Association will be but a faint token 
of the deep respect and affection in which he is held by the members of the Bar, 
be they old or young, Republican or Democrat. His place upon the bench 
has been secure during all of the great political disturbances that have made 
Kansas famous in the politics of the country, Republicans, Democrats, Popu- 
lists, busters and all the rest have kept him in office. As William Allen White 
said almost twenty years ago: 


| “Justice Johnston’s mind has been open; he has welcomed new 
things without flinching. Yet never has he lost his fine poise; never has 


he cheapened his dignity; never has he feared to squelch a fad when its 
pretense was false. 

“Politicians have gone to the people with issues, have brought the 
issues into legislation; have been advertised of men for their achieve- 
ment. But always winnowing this kind of harvest, preserving every 
ounce of good grain, cherishing every worthy idea, this gentle-voiced, 
wise man has sat at his desk in the court room, with a kindly heart 
and high aspirations. The populace does not know him; yet he, and 
none other, has been always at the helm in times of stress; always has 
been striving at hard labor to make the dreams of men in the hustings 
come true in terms of real justice.” 














New LEcIsLATION AND Its OPERATION 


New Legislation and Its Operation 
PORT OF ENTRY LAW 
Cuas. W. Sreicer, Attorney for the State Corporation Commission 


The Legislature of Kansas in 1925 passed an act attempting to regulate 
motor carriers engaged in the transportation of persons and property for com- 
pensation upon the highways of the State of Kansas. Since that time each 
succeeding legislature has attempted to amend the existing statute for the 
purpose of strengthening the same based upon past experience. 

Legislation affecting motor carriers for hire in all states has been a very 
controversial one and the subject has received much study by many people 
in the United States who have an interest in legislation attempting to put 
upon the users of the highway a just and reasonable tax. The writer of this 
article has been connected with the State Corporation Commission and its 
predecessor in title for approximately five years and can say that many perplex- 
ing problems constantly confront the Commission in the administration of 
the law. It can truthfully be said that the Commission never has experienced 
any trouble from the class of carriers known as the common carrier of per- 
sons or property. That class has almost universally lent their untiring support 
and effort to make the regulations and law workable. During the recent years 
other classes of service by truck have developed very rapidly; that is, that 
which is known as a contract carrier and a private carrier, and it was from 
this experience that it became apparent to those engaged in the administration 
of the law that further legislation was necessary and that legislation of a 
drastic nature was necessary in order for the state to receive from the carriers 
that to which it was entitled. In addition to this there developed very rapidly 
the movement of freight and property from distant points out of the state. 
These carriers, as a rule, would enter the state, deliver their cargo and return 
without paying the tax required of them. 

Many complaints had been received by the Commission from residents 
of Kansas who had suffered injury and loss of property caused by out-of-state 
truck operators and who were unable to identify the driver of the truck caus- 
ing the accident and who were unable to obtain satisfaction from the operator 
or owner of the truck. It was not unusual to have such complaints filed against 
an out-of-state truck operator and almost invariably it would have been neces- 
sary for the person injured to have gone to a distant point in order to bring 
suit seeking a recovery. It was also apparent in studying our tax collections 
from month to month that somebody was using the highways of our state 
and not paying anything for the use thereof. These two factors were the con- 
trolling factors in causing the preparation, introduction, and passage of what 
is commonly known as the “Port of Entry” Law, keeping in mind that this 
law was only to facilitate the enforcement of existing laws of this state con- 
cerning motor vehicles for hire and to promote the safety and welfare of the 
public, the preservation and maintenance of the public highways, the integrity 
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of the regulation of motor vehicles and to distribute more equally the payment 
of registration fees, licenses, and gross ton mileage taxes. This new law did 
not in any way change the provisions of the old law and any operator desirin 
to use the highways of Kansas could either come under jurisdiction of the 
Commission and pay his mileage tax as required by law or could pay the 
“Port of Entry” tax for each and every separate trip. 

When this law went into effect it provided for the “Port of Entry” Board, 
consisting of the Director of Highways, Chairman of the Corporation Com- 
mission, and the Director of the Department of Inspection and Registration. 
The Board established sixty-five ports of entry where each and every truck 
entering the state must stop, be registered, pay its tax, as provided by law, and 
submit to inspection to determine whether or not the truck was in a road- 
worthy condition and to furnish evidence that the truck is properly insured 
in an insurance company authorized to do business in Kansas, or by proper 
identification show that it is properly registered with the Commission. It may 
be safely said that there is not a truck upon the highways of the state under 
the jurisdiction of the Commission, or a foreign truck operating upon our 
highway which is not properly insured and has a policy of insurance or a 
copy thereof covering the various equipment on file in the State House in 
Topeka, Kansas. Diligent inquiry has been made from other states concerning 
their insurance requirements covering trucks and buses used for hire upon 
the highway, and it discloses that Kansas has taken a forward position in 
making stringent insurance requirements. That this requirement is enforced 
is evidenced by the fact that, daily, trucks are tied up at the various ports of 
entry prohibited from entering the state on account of the fact that the opera- 
tion is not covered by insurance. If the operator or driver is unable to obtain 
insurance the truck is turned back to its point of origin and not permitted to 
enter the state. It is believed that this requirement is reasonable and is a safe- 


guard to the users of our highway, with the same requirement made upon in- 
ter- as well as intra-state operators. 


To give an illustration of the necessity for a law of this kind or one of a 
similar nature, in June, 1932, the Commission collected $17,300; the corre- 
sponding month in 1934, $65,629; in July, 1932, $14,280; in the corresponding 
month of 1934, $77,904; in August, 1932, $18,100; in the corresponding month 
of 1934, $65,940. During each year we operated under the same identical 
mileage tax, save and except in 1934, we had the benefit of the “Port of Entry” 
Law to police the movements of trucks in and across the borders of our state. 


The requirements of all drivers entering Kansas are that they must make 
out a manifest showing the name of the owner of the vehicle, the name of 
the operator, or driver, the name of the forwarding or other company in whose 
service said vehicle is being driven, the date, the state in which said vehicle 
is licensed together with the license number and the motor number and the 
serial number of the vehicle, and a complete description of the vehicle, the 
point of origin of the shipment, the ultimate destination of the shipment, the 
gross load weight of vehicle, and cargo and the rate of tonnage indicated and 
the number of miles to be traveled in the state, and the nature, amount, and 
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coverage of all public liability or other insurance carried on said vehicle or 
the cargo thereon. 

Kansas is the first state to require this information with the result that 
much valuable information is now in the possession of the Commission and 
it might be of interest to the people of the State of Kansas to know that dur- 
ing the month of May, 1934, 27,224 trucks carried 71,236 tons of freight into 
the state from outside points, while during the same month all of the rail- 
roads operating in Kansas terminated only about 15,000 tons of interstate 
freight in Kansas, slightly more than one-fifth of the amount handled by 
truck. It is interesting to note that during this month the truck movement in 
Kansas consisted of 9,015 tons of petroleum products, 6,827 tons of grain and 
grain products, 4,686 tons of dairy products, 3,265 tons of fresh vegetables, 
with beer running close in the amount of 3,170 tons. Strawberries, considered 
the most perishable of all small fruits, furnished 1,277 tons. It is not com- 
monly known that Coolidge, Kansas, during the month of August, 1934, was 
the largest freight “terminal” of fresh fruits and vegetables in the State of 
Kansas, as 922 tons were cleared through this port. 

Kansas has unusually high railroad density, especially in its eastern half. 
A modification of this condition is in progress. Approximately 500 miles of 
railroad have been abandoned during the past two years. While Kansas has 
but 4% of the rail mileage of the United States, her abandonments have 
amounted to nearly 10!4 % of those granted by the Interstate Commerce Com- 
mission since 1932. This high figure may be accounted for, in part, by the 
original great density caused by unwise building in the early days; the general 
depression has also played its part; but when the trucks are hauling five times 
the amount of interstate freight into Kansas that the railroads haul, it is easy 
to determine one of the primary reasons without taking into consideration 
the interstate freight moving in and across the state. 

It is often said, “There is nothing new under the sun.” Kansas, during 
the past half century, has through its legislatures passed some queer and use- 
less laws. There are some on the statute books today. Many people had the 
impression that the “Port of Entry” law was impossible and unworkable. At 
first some complaints were lodged against the law. Some were made by a 
neighboring state. Suits were threatened to obtain injunctive relief, while some 
said that Kansas was building a wall around the state and truck operators 
would dodge around the state; that Kansas would become isolated and that 
our highways would deteriorate from non-use; but the facts are to the con- 
trary. In my judgment, no suit attacking this law can be successfully main- 
tained. The law is constitutional, as I remember the Constitution of years 
gone by. 

The “Port of Entry” plan is “sweeping” the nation. No phase of trucking 
transportation is receiving greater consideration than this plan of Kansas. It is 
in its infancy. Some better plan might be devised. If so, it is welcome. But the 
outstanding fact is that the law has accomplished the results sought to be 
attained. 
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The (Constitution and . Modern Trends 


The question whether the people would accept a constitution which en. 
dowed the central government with energy enough to function hung in the 
balance from 1787 to 1789. The question whether the central government shall 
possess unlimited power now hangs in the balance. 

Alexander Hamilton wanted a liberal construction of the federal consti. 
tution and was little concerned about local autonomy. Thomas Jefferson 
wanted a strict construction and was greatly concerned lest the people should 
become the subjects of centralized power. 

Jefferson’s fear must have seemed very remote one hundred and fifty 
years ago. The people were so jealous of their newly found liberties and of 
the sovereignty of their local governments that Hamilton’s fear that the central 
government would not be strong enough must have seemed the one most 
likely to be realized. But conditions are now reversed and the present doubt 
is whether local self-government can survive. 

We may be sure that so great a change has not occurred suddenly. In 
truth the tendency to centralization has been so gradual as to escape effective 
challenge. 

I shall briefly consider some of its causes. 

It has its origin no doubt in the doctrine of implied powers, which Chief 
Justice Marshall put beyond cavil or doubt in McCulloch v. Maryland. That 
made us a nation, but not one of unlimited powers, for only such powers could 
be implied as were appropriate means of exercising or, in the words of the 
constitution, were “necessary and proper for carrying into execution,” the 
enumerated powers. The tendency has been to disregard that limitation, with 
the consequent impairment of local powers and individual rights. 

The principle, essential to our dual system, that federal power and state 
power are independent each in its own sphere was impaired by the four- 
teenth amendment, which subjected the great police powers of the states to 
the judicial power of the federal government. The exercise of that power 
aroused resentment, re-opened discussion of the question whether the courts 
should have the power to apply constitutional limitations, which had been 
set at rest by the unanswerable logic of Chief Justice Marshall in Marbury v. 
Madison, and accustomed the people to believe in the supremacy of federal 
over state power. 

Emergencies present the occasion for the exercise of new powers, which 
are not relinquished upon the passing of the emergency. A single example 
will suffice. Proprietary corporations were found to be convenient agencies of 
the government in the exercise of war powers. Their use has grown in peace 
times to such an extent that few know how many such corporations there are 
or stop to inquire what powers under the constitution they exercise. They 

function like private corporations. Their managers are chosen in like manner 
without the public scrutiny involved in the selection of public officials. Nat- 
urally they do not feel the accountability to the public of public officials. 


* Address delivered by former Governor Nathan L. Miller of New York before the American Bar 
Association at Milwaukee on Thursday evening, August 30, 1934. 
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Naturally they ignore the distinction between public and private business. 
Thus through corporate action the government is led into fields of local and 
private activity which it would not and could not enter officially. But a few 
years ago the people would have been appalled by the mere proposal to exer- 
cise government power in that way. Now, apparently unnoticed, the practice 
is growing with possibilities of abuse and dangers to our institutions which 
few seem to realize. 

The practice of extending federal aid to localities for local purposes, in- 
augurated soon after the adoption of the sixteenth amendment, has weakened 
local pride and self-reliance and promoted inefficiency and extravagance. 
Wholly apart from the question of power, the only way to assure proper 
accountability for the expenditure of the public money and to maintain vir- 
ility in state and local governments is for each unit to provide its own revenues 
for its own purposes. Nothing short of catastrophe or national emergency will 
justify a different way.. 

With the increasing complexity of society and the expansion of trade and 
commerce, there was bound to be a vast extension of federal power and a cor- 
responding restriction of state power, but the resulting greater importance of 
maintaining the independence of state and federal power has been forgotten 
in the effort to shift the burden even of purely local needs. The more the fed- 
eral government does, the more the people become accustomed to the presence 
of federal agents in the management of their affairs, the more they are in- 
clined to ask the federal government to do, not realizing that ultimately they 
must directly or indirectly foot the bill. 

However, whilst the virility of the local governments has been greatly 
imparied by the influences I have mentioned, we still preserve the form of 
dual government established by the constitution and it is still possible to arouse 
pride in local self-government, though it may require a costly experience to 
learn that bureaucratic government is inefficient, extravagant and destructive 
of liberty and that the effort to shift the burdens of government results in the 
imposition of heavier burdens on all. 

Another influence of a different sort needs to be considered. There has 
been a growing impatience with constitutional restraints and a constant 
attack upon the constitution since the latter part of the last century. It has 
come from academic halls, from the ever present demagogues, and from 
various groups whose real objective has been and still is the overthrow of our 
free institutions and the establishment of a new social order. The attack upon 
the constitution was not specific. The claim was that we should not have a 
written constitution at all, or at any rate one with any binding force. England 
had no written constitution. Why should we? The English parliament was 
supreme. Why should not our Congress be supreme? Although new genera- 
tions subjected to the influence of such loose thinking have arrived at ma- 
turity, the attachment of the American people for their constitution survives. 
Now the attack has shifted. A new and more effective method has been dis- 
covered to destroy the constitution. The present effort is to destroy it by con- 
struction, and again academicians are leading the attack. 
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They inform us that there is no support in the text of the constitution for 
views generally accepted since its adoption and argue that, since it is the 
nature of sovereignty to be supreme, the government created by the consti. 
tution has unlimited power. That is what Alexander Hamilton wanted it to 
have, but the framers of the constitution took great pains to impose limitations, 
and the people were hesitant about adopting it for fear the limitations im. 
posed were insufficient. The propagandists warn the Supreme Court for its 
own future standing not to apply constitutional tests to social and economic 
legislation. Their propaganda, and it is nothing less, is greatly aided by social 
and economic conditions. The present century has witnessed a tremendous 
quickening of social consciousness. We have formed new concepts of social 
duty and responsibility. Though such concepts dominate all social, economic 
and political thought and action, some seem to think they can be made ef- 
fective only by a central government of supreme and unlimited power, which 
is state socialism, state capitalism or state despotism, as you choose. 


It is not surprising that the tendencies to which I have referred should 
culminate in times like these in measures, which many believe destructive 
of free institutions and which if indefinitely continued will most certainly 
effect a complete change in our scheme of government. At a time of experi- 
mentation to relieve economic and social distress and to promote recovery, 
short-cuts were sure to be-taken and measures were sure to be adopted with- 
out too close a scrutiny of their constitutional validity. This is not the subject, 
nor is this the time or the occasion, for partisanship. I am considering ten- 
dencies, not specific measures. Both of the major political parties must bear 
responsibility for those tendencies. Both will share the credit for the preserva- 
tion of our institutions, if they are preserved. Their preservation must not be 
allowed to become a political issue. The patriotic and farseeing men and 
women of both political parties must prevent that. They must make common 
cause in the defense of our cherished institutions, as they most certainly will 
do if convinced of their danger. I assert, and I believe there are few within 
the sound of my voice who doubt, that those institutions are in danger. 
Extraordinary measures are being adopted and unusual experiments tried 
to meet an emergency. With characteristic patience, patriotism and trust in 
their chosen leader, the American people have cooperated with little ques- 
tion or cavil. But extraordinary powers once exercised are not easily aban- 
doned. Their exercise soon becomes a habit and custom confirms their val- 
idity. Their permanance is already being considered. 


Wherefore this is peculiarly the time and the occasion to reexamine the 
fundamental principles of our scheme of government and to see whether the 
charge freely made that it is too cumbersome to suit our needs, too old to 
fit modern conditions, is justified. The charge of age is plausible. Institutions 
geared to the stage coach can hardly be suited to modern needs. Slurring ref- 
erence to our eighteenth century constitution suggests to the unthinking that 
it is obsolete, just as like reference to the capitalistic system suffices at a time 
like this to arouse the antagonism of many who would not willingly sur- 
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render the right to possess and enjoy the fruits of their own labor, which is all 
that capitalism means. 

The framers of the constitution did not gear our institutions to the stage 
coach. They foresaw vast changes on this continent. The scheme which they 
devised, the principles which they applied and the safeguards which they 
provided have become increasingly important at each stage of our national 
development and are today indispensable, unless we are to substitute the su- 
premacy of the state for the supremacy of the people arbitrary power for our 
democratic institutions. 

The truth is that there has never been another combination of circum- 
stances so favorable to wise decisions in the organization of a government, 
uninfluenced by selfish and partisan considerations, as existed on the 25th day 
of May, 1787, when the convention assembled at Philadelphia to frame a con- 
stitution. There has never been and is not likely to be gathered again such 
another assemblage of men under such a presiding officer as framed the 
document, which, until it became the vogue to scoff at experience, has been 
regarded in the words of Gladstone as “the most wonderful work ever struck 
off at a given time by the brain and purpose of man.” The leading men of 
a period that produced statesmen and philosophers assembled at Philadel- 
phia. The subject of government had been uppermost in their minds since 
Yorktown. They had studied the science of government and the history of 
government more deeply than any similar body of men that has ever been 
assembled. They were imbued with the august nature of their task. They 
visualized a country stretching across the continent and they undertook to 
frame a constitution which should be a charter of liberty for ages to come. 
It was not a code of laws to fit temporary conditions such as its critics would 
frame today. It provided a scheme of government based on fundamental prin- 
ciples as unchanging as human nature itself. It contained a plain and concise 
statement of the powers conferred without any attempt to define the means 
of exercising them, which were thus left entirely to time and circumstances. 

Since elementary truths are now denied, I venture to restate the funda- 
mental principles of our scheme of government, though they have become 
trite. 

The first is that all power resides in and is derived from the people. 
That is directly opposed to the idea of state supremacy which is gaining 
headway with us and has already been established under various names in 
other countries in which the new order had less to overcome. 

The next is the principle of two sovereignties operating directly on the 
citizen within the same territorial jurisdiction. That is the one unique feature 
of our constitution. It preserved local autonomy and saved the union from 
the weaknesses which had overthrown every federal system that had there- 
tofore been tried. Yet we are now told that there is nothing in the text of the 
constitution supporting the theory of our dual system. 

I place next the principle that the central government is one of enum- 
erated powers and of those to be implied therefrom and that all other powers 
are reserved to the states or the people. I have shown how that principle has 
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gradually been weakened and is now seriously threatened, but it is neces. 
sary to the maintenance of independent local self-government, which until 
lately has been considered essential to the preservation of free institutions jn 
a country like ours with its wide extent of territory and diversity of interests, 
Some of the critics of the constitution would destroy the sovereignty of the 
state governments as Alexander Hamilton was willing to do. Very likel 
some desirable ends could thus be accomplished temporarily at least, but 
only by establishing a huge bureaucracy at Washington which in the end 
would be destructive of all the American people hold dear. 


If in the enumeration of express powers the framers of the constitution 
left out any that the central government ought to possess in a dual system in 
which local governments retain control of local affairs, its omission has not 
been discovered at least until now. If changed conditions make it desirable 
now to confer more power upon the federal government to enable it to deal 
with social and economic problems, the orderly and honest way to do it is to 
amend the constitution. 


Next is the distribution of power among the three departments of gov- 
ernment, and since that is challenged, I quote, “All legislative powers herein 
granted shall be vested in a Congress of the United States which shall consist 
of a Senate and a House of Representatives.” “The executive power shall be 
vested in a President of the United States of America,” “The judicial power 
of the United States shall be vested in one Supreme Court and in such in- 
ferior Courts as the Congress may from time to time ordain and establish.” 

The union in one authority of the power to legislate, to judge, and to 
execute obviously violates that plain language. Its precision, vigor and clarity 
characterize the entire document. What a contrast to any similar document 
that might be framed by a constitutional convention today! God forbid that 
a modern convention shall ever be permitted to profane that great charter 
of liberty! 

Finally there is the representative principle. This was not to be a pure 
democracy. History had taught the weaknesses and excesses of pure democ- 
racies even in small states, and the framers of the constitution visualized a 
continent. They devised a representative system and their wisdom has been 
proven by the modern devices to secure direct action of the people which 
have been tried by many of the states and found wanting. 

Those are the fundamental principles of the scheme of dual govern- 
ment established by the constitution. They are plainly deducible from its 
express terms and are the foundation-stones of the structure of government 
which it set up, and the doctrine that the two sovereignties, state and federal, 
are independent, each in its own sphere, was upon the adoption of the con- 
stitution accepted by those who took the most extreme federalistic view, in- 
cluding Alexander Hamilton. 

In deciding in McCulloch v. Maryland that in addition to the express 
powers the federal government had the implied power to adopt the means 
appropriate to the exercise of the express powers, Chief Justice Marshall neces- 
sarily assumed and in effect decided that it had no others, and so reads the 
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tenth amendment. It must seem strange to a body of lawyers at this day to 
hear emphasis put on that proposition. 

But it is now questioned by those who perceive that it stands squarely 
across the pathway to the extension of federal power, which they want to take. 

A large part of so-called economic and social legislation necessarily falls 
outside of the powers granted to the federal government either expressly or 
by implication, and within those reserved to the states or the people. Good 
reason can no doubt be given for extending federal power in that field. One 
of them is the increasing need for uniformity. It takes time and effort to 
secure uniform action by a number of states and the lack of it is often a 
deterrent to the adoption of measures thought to be desirable. That, un- 
doubtedly, is a weakness of our dual system, but we have always managed 
to find ways under the constitution ultimately to give effect to the public 
will. However, impatience with restraint upon the immediate accomplish- 
ment of purpose leads to evasions and to the exercise of power on mere pre- 
text or subterfuge. The permanent harm done by such abuse of power far 
outweighs the temporary good accomplished. The good is in plain view. 
The ultimate harm is not perceived. We are thus led to break down the 
barriers to our immediate desires, unmindful that they are necessary to the 
preservation of our liberties. 

If a case can be made for the exercise of more power by the federal 
government, it is for the people in whom all power resides to make the grant. 
It is not for the servants of the people, who exercise only delegated powers, 
to change their constitution by indirection. 

It takes a little time, but it has proven easy, to amend the constitution, 
though it may take too long in an emergency, and emergencies are not fa- 
vorable to the consideration of the constitutional validity of temporary mea- 
sures. But permanent measures which run counter to long accepted views 
of constitutional limitations invite the fullest discussion and consideration at 
all times and if their adoption appears to require an amendment to the con- 
stitution, it can abide the decision of the people on the question. 

Undoubtedly it will obviate the weakness in our dual system to which | 
have referred to centralize power in the federal government. That should se- 
cure uniformity and prompt action, but only with the attendant evils of 
bureaucracy. Thus the good to be accomplished must be weighed against the 
resulting harm to our democratic institutions. Surely it is for the people, not 
for their servants, to make that choice. It should be made deliberately after 
the full discussion assured by the method provided for changing the consti- 
tution. The choice is between local autonomy with its resulting weakness 
and complete centralization of power with its inevitable bureaucracy. There 
is no middle ground. 

But it has lately been asserted that no change is necessary and that under 
the commerce clause Congress now has the power to enact whatever eco- 
nomic and social legislation it thinks will promote the public welfare. I ven- 
ture to refute a proposition so contrary to long established doctrines of con- 
stitutional power that I may seem to be tilting at windmills. If the power 
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be granted, Congress is of course the sole judge of the occasion and the 
means of its exercise. If the power exists, it is a waste of words to talk about 
our dual system of government. That system can not survive the exercise of 
such power. Those who assert the existence of the power have the burden of 
establishing that our theory of dual government has no support in the con. 
stitution, or they must apply the doctrine of implied powers so as to make 
the express power the means of exercising implied power, an inversion of 
the doctrine, for which they can find no countenance in anything that Mar. 
shall or Hamilton ever said. To illustrate, Congress has the implied power to 
choose the means which it thinks appropriate to regulate interstate and 
foreign commerce, but it may not use that power as a means to regulate the 
processes of production. It may prohibit commerce in things in themselves 
considered harmful, for that is a regulation of commerce, but it may not use 
its limited power to prohibit commerce as a means of exercising a power 
which it does not possess. That is a self-evident proposition. But since the 
courts do not inquire into the purposes or the indirect effects of the exercise 
of admitted power, the Congress is urged to regulate the production of things 
through the power to prohibit commerce in some of them when produced. 
Those, who counsel such abuse of power on the ground that there is no rem. 
edy for it, were wont to argue that the decision of judicial causes should be 
governed by void statutes rather than the organic law. In truth they are 
against all constitutional restraints. They would either destroy or evade them. 
Yet they profess, and no doubt delude themselves into thinking, that they 
have a deep attachment for institutions which their counsel would subvert. 


However, the power to prohibit involved in the power to regulate is not 
absolute and unlimited. The commerce clause says that Congress shall have 
the power to regulate commerce among the states. It does not say that it shall 
have the power to prohibit such commerce, nor, to be sure, that it shall have 
the power to prohibit foreign commerce, but the right to embargo is inherent 
in the power to regulate the latter. The exclusive power to regulate inter- 
state commerce was conferred to free it from state restrictions and to en- 
courage, not to prohibit it. The courts determine the validity of an act by its 
direct effects. If the direct effect of an act is to regulate production, the 
Congress cannot preclude judicial inquiry into its validity by avowing a 
purpose to regulate commerce. 

But I am considering legislative, not judicial power. Those who think 
that the end justifies the means do not appear to have considered the logical 
end of the extension of federal power into fields of state power to the ulti- 
mate exclusion of the states therefrom except as mere departments of the 
central government, for federal and state power cannot operate independently 
on the same subjects in the same jurisdiction. One must yield to the other. 
The exit of state law, for example, the great body of factory laws, attends 
upon the lawful entry of federal law into its field. That is inherent in the 
nature of our dual system, since two sovereignties can not, any more than two 
bodies, occupy the same space at the same time. The destruction of state sov- 
ereignty will involve unforeseen changes in the structure of government, in- 
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duding the plan of representation and especially the equal representation of 
the states in the Senate of the United States. It will convert a union of states 
into one Omnipotent state. Before going too far along that road, we should 
open our eyes to its destination. 

It is also urged that the preamble of the constitution enlarges the powers 
specifically enumerated and that Congress has the power to regulate com- 
merce for the purpose of promoting the general welfare. That is partially 
true, but not in the sense in which it is stated. The purposes stated in the pre- 
amble were not powers, but were the great ends and objects of the adoption 
of the constitution. For those ends and objects certain enumerated powers and 
those to be implied therefrom were granted. The framers of the constitution 
believed, and experience had proven, that the regulation of interstate com- 
merce by the Congress and the elimination of state rivalry from that field 
would promote the general welfare, but surely it was never contemplated 
that Congress should have the power generally to enact whatever laws it 
thought would promote the general welfare, merely because they might affect 
an article of commerce, for that would have been destructive at the very out- 
set of the system of government established. If that had been the purpose, 
there would have been no need of enumerating specific powers. If that was 
the purpose, the notion that has prevailed for nearly a hundred and fifty years 
that this was a government of limited powers has been erroneous. Yet the 
tenth amendment says “The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the states, are reserved to the states 
respectively, or to the people,” and that is merely declatory of what was al- 
ready implicit in the constitution. 


The express vesting of the three great powers in separate departments 
of government forbids the centralization of arbitrary power in one depart- 
ment at which some aim. A way to evade that restraint has been found in 
the delegation of power. The Congress has no judicial power to delegate but, 
no doubt, it may delegate legislative power with proper standards for its 
exercise. As a practical matter, the public business could not be transacted 
today without some delegation of legislative power to administrative officers 
or bodies. That need not destroy the principle of the distribution of powers 
between the three great departments of government as expressed in the con- 
stitution, nor does it affect the proposition that such distribution of powers is 
essential to free institutions, or that the union of all power in one authority 
necessarily creates arbitrary power, which, benevolent or not, is destructive 
of liberty. 

It is said that it is necessary to centralize power to secure quick decision 
and prompt execution. That is indeed true, and although quick decisions are 
not always right, some decision is usually better than none. It may be frankly 
admitted that democratic institutions involve some sacrifice of energy and 
efficiency. That is the price that has to be paid for liberty. That price may 
be thought too high in times of stress; and in countries, which have not en- 
joyed the blessings of liberty under free institutions as we have done for nearly 
a hundred and fifty years, liberty has been and is being sacrificed for arbi- 
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trary power. It matters not how, by whom, in what form or for what pur- 
pose, benevolent or otherwise, it is exercised, the price of arbitrary power js 
the sacrifice of liberty. 


Benefits to the people have always been assigned as the reasons for usurpa- 
tions of power. History records many instances of the surrender of their liber. 
ties by a people for some temporary advantage, but none of their recovery 
without a struggle. The people of France voted almost unanimously to confer 
arbitrary power on Louis Napoleon on his plea that he needed it to protect 
their liberties. But not until a foreign invasion and the commune did they 
recover what they had surrendered. 

License is the abuse of liberty. The object of our free institutions is to 
preserve liberty whilst preventing its abuse. The socialistic school of thought 
treats liberty and license as synonymous. It would destroy liberty to protect 
the weak from the exactions of the strong, and it must be owned that the 
predatory acts of those who have abused liberty do call for measures to pre- 
vent such abuses. Until human nature changes, new abuses will doubtless 
occur requiring new measures for their repression. Very likely the destruction 
of liberty and the reduction of all to a common level would obviate that. 


Again it is a question of price. That price will appear too great to those of 
us who think that the progress of the world and the greatest happiness of the 
greatest number are still dependent on individual effort and initiative stim- 
ulated by the hope of just reward. 


Abuses can be prevented without closing the door of hope and oppor- 
tunity. The highest concepts of social duty and obligation can be observed 
without reducing all to a state of dependence. The thriftless, the indolent and 
the unfortunate can be provided for without depriving all of the incentive to 
thrift, industry and care. 

All are not endowed with the same talents. All are not disposed to make 
the best use of the talents which they have. Equality under our free institu- 
tions means equality of opportunity to each to make the best use of what he 
has. But the equality to which we are tending is an equality of attainment 
limited to the lowest standard, since the levelling process is necessarily down 
not up. 

There are some who think that the Supreme Court may preserve our in- 
stitutions. But the courts have no such power. They possess and exercise only 
judicial power to decide justiciable controversies presented to them for deci- 
sion. In the exercise of that power, of course, they have to decide what law 
rules the case before them. But the exercise of many legislative and executive 
powers gives rise to no justiciable controversies cognizable by the courts. True, 
when the occasion arises in the performance of its judicial duty the Supreme 
Court does expound the constitution and its expositions have had a profound 
influence in making us a nation and in keeping us on the path of ordered 
liberty. But recently a principle was enunciated in the Minnesota Mortgage 
Moratorium Law Case, which is likely to have as profound an influence in 
limiting unwarranted power as the great doctrine of implied powers had in 
extending needed power. Chief Justice Hughes said, “Emergency does not 
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increase granted powers or remove or diminish the restrictions imposed upon 

er granted or reserved.” The bearing of that wy on the subject un- 
der discussion will be appreciated when it is recalled that that case involved 
the exercise of state power and that under our dual system the state legisla- 
tures have all the powers not withheld, whilst Congress has only those that 
are granted. 

However, the people must be the guardians of their own liberties. They 
have too profound an attachment for their institutions willingly to abandon 
them. They love their liberties too much knowingly to subject them to the 
caprices of bureaucratic government, however well-intentioned. They still have 
ambitions for their posterity and will not intentionally close the door of hope 
and opportunity to their children or their children’s children. But the thief 
steals in while the watchman sleeps. Eternal vigilance is still the price of 
liberty. We have been enjoying the blessings of liberty for many years with- 
out paying the price. We have taken it for granted that our free institutions 
are invulnerable. They are challenged and the challenge is the more dangerous 
because insidious. Those who wish to maintain ordered liberty and the su- 
premacy of the people must come to grips with those whose objective is state 
supremacy in whatever form it may be proposed. 


The deep attachment of the American people for institutions under which 
they have made the greatest progress of history is based on sound reasons. 
Those reasons must again be expounded. Their exposition is the task in part 


at least of an enlightened and patriotic bar. 





THE LAWYER AND THE PUBLIC 


A series of twelve broadcasts presented by the American Bar Association are 
now on the air every Saturday evening, 6:45 to 7:00 p.m., Central Standard Time. 
These broadcasts are under the auspices of the National Advisory Council on Radio 
in Education, Inc., and can be heard over the Columbia Broadcasting System. The 
stations over which this broadcast is being heard in this immediate territory are 
KFH, Wichita, Kan., KTUL, Tulsa, Okla., KMBC, Kansas City, Mo., and KLZ, Den- 
ver, Colorado. 


The following have already made ad- 
dresses: 


Scott M. Loftin, President of the American Bar 
Association. 
Homer S. Cummings, 
United States. 
Frederick H. Stinchfield, member of the Execu- 
tive Committee of the American Bar Assn. 
James Grafton Rogers, Former Assistant Secretary 
of State. 

i. J. Wickser, Secretary of the Coordination 
ommittee of the American Bar Association. 

0. W. Wilson, Chief of Police of Wichita, Kansas, 
as interviewed by Will Shafroth, Assistant to 
the President of the American Bar Assn. 

William Draper Lewis, Director of the American 
Law Institute. 

Donald R. Richberg, General Counsel of the Na- 
tional Recovery Administration. 


Attorney General of the 


The following still remain to be heard 
upon the program: 


Nov. 24—Administrative Tribunals vs. Courts Un- 
der the New Deal— Thomas D. Thatcher, 
President of The Association of the Bar of 
the City of New York. 


. 1—Shall We Abandon Ship! A Discussion 
Concerning the Constitution and Present Gov- 
ernmental Trends—James M. Beck, Former 
Solicitor General of the United States. 


. 8—Selecting Our Judges—Paul V. McNutt, 
Governor of Indiana. 


. 15—Needed Reforms in Criminal Procedure— 
Roscoe Pound, Dean of Harvard Law School. 


. 22—Fundamental Aspects of the New Deal 
from a Lawyer's Point of View—John W. 
| ra Former Solicitor General of the United 

tates. 





The JourNaL 


Recording of Trust ‘Receipts in Kansas 


Joun H. LEHMAN 
University of Kansas Law School 


With the continued increase in the use of trust receipts in commercial 
transactions it was not unlikely that the Supreme Court of Kansas should have 
had opportunity to pass upon the effect of failure to record such an instrument 
and the respective rights of the entruster and a bona fide purchaser for value. 
The case of Habegger v. Skalla, 140 Kan. 166; 34 Pac. 2nd, 113; decided on 
July 7, 1934, is the first Kansas case squarely presenting the issue. In that case 
Habegger brought action on a promissory note executed by Skalla in August, 
1930, and to foreclose as a chattel mortgage a title note given on an automobile 
to secure payment. The General Motors Acceptance Corporation claimed title 
to the automobile by virtue of a bill of sale and a certain “trust receipt” exe- 
cuted in February, 1930, such being executed at the time Skalla received the 
automobile at his place of business. The Acceptance Corporation recorded 
none of its instruments, whereas, the plaintiff recorded his mortgage in 
August, 1930, without notice of the Acceptance Corporation’s interest. In 
affirming the judgment of the lower court in favor of the plaintiff, the court, 
after citing several of the authorities, said, “The courts, especially in the later 
cases, are inclined to look through the form of the instrument to the real pur- 
pose of the parties, and in that connection to consider all the facts and cir- 
cumstances, including other instruments executed as a part of the same 
transaction. Considering these in this case, it is clear that the trust receipt and 
accompanying papers were designed and did evidence a debt from Skalla to 
the Acceptance Corporation, with the automobile as security, and is tanta- 
mount to a chattel mortgage.” The failure to record by the Acceptance Cor- 
poration was, therefore, fatal to its case. 


The transaction in the instant case is typical of those involving a trust 
receipt and yet such has been construed as a conditional sale, In re Bettman- 
Johnson Co., (C.C.A. 6th, 1918) 250 Fed. 657; consignment, Hamilton Na- 
tional Bank v. McCallum, (C.C.A. 6th, 1932), 58 Fed. (2nd) 912; chattel mort- 
gage, General Motors Corporation v. Bettes, Tex. Civ. App.) 57 S.W. (2nd) 
263, 1933), pledge, Hanna, Trust Receipts (1929) 29 Col. L. Rev. at 550; or 
bailment. General Motors Corporation v. Hupfer, 113 Neb. 228, 202 N.W. 627 
(1925). 

The Kansas decision is in line with the increasing weight of authority. 
87 A.L.R. 302; see (1933) 82 U. of Pa. L. Rev. 73, note 9. The amount of con- 
fusion existing among the courts and legal writers as to the nature of the trust 
receipt and the increasing need in commercial transactions for such an instru- 
ment has resulted in the adoption of the eighth tentative draft of the Uniform 
Trust Receipts Act by the American Bar Association at their Annual Meet- 
ing in 1933. 58 Am. Bar Assoc. Rep. 86. When one considers the typical case 
in which the trust receipt is used, the necessity of recordation by the holder of 
the receipt, the present status of the Kansas law, and the proposed Uniform 
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Trust Receipts Act, it would seem that the legislature of Kansas would do 
well to give the Uniform Trust Receipts Act its careful consideration. 

The more common trust receipt transaction, similar to that in the prin- 
cipal case, is as follows; a dealer who has inadequate credit arranges with a 
banker whereby a manufacturer or third person ships goods to the dealer’s 
town, the goods being consigned to the manufacturer or third person. The 
negotiable bill of lading is then endorsed and attached to a draft drawn upon 
the bank. The bank pays the draft and the dealer gives a trust receipt to the 
bank. The receipt permits the dealer to take physical possession of the goods 
for the ultimate purpose of resale. The banker reserves the right to retake pos- 
session if deemed necessary. Upon sale the proceeds are the property of the 
banker to the extent of his advance and interest thereon. 


Although such a transaction is ascribed by the Kansas Supreme Court as 
“tantamount to a chattel mortgage” it is significant to note that the security 
interest was conveyed to the security holder, not from the borrower as in the 
case of a chattel mortgage, but from a third person, and outsider, the original 
seller. Unlike a chattel mortgage, this third person retains no interest in the 
goods but transfers his entire interest to the bank. Vold, Sales: Sec. 113, (1931). 
And it may be said that the chattel mortgage connotes a special method of 
statutory redemption unknown to the trust receipt transaction. The trust 
receipt cannot be said to be a pledge, for a pledge depends upon possession by 
the parties secured, and a surrender of the possession releases the security in- 
terest. A trust receipt transaction is unlike the conditional sale because in one, 
possession can be retaken at any time, whereas, in the other, possession cannot 
be retaken until default. In a conditional sale the buyer is usually much less 
restricted in the use of the article than in the trust receipt transaction. Unlike 
a consignment contract, the holder of the receipt does not attempt to control 
the terms or price of the goods, yet his liability to the bank is absolute while 
the consignee’s liability is contingent upon his selling the goods. Of those who 
contend that the trust receipt transaction is distinct in its nature from the above 
mentioned classifications some suggest a further refinement; that the term 
“trust receipt” is inaccurate and that “agency receipt” or “bailee receipt” are 
more proper. Comment, Trust Receipts, (1933) 31 Mich. L. Rev., 558 at 560: 
Hanna, Cases and materials on Security, 217 (1932). The term, “trust receipt,” 
has been retained, however, in the Uniform Trust Receipts Act and as used 
it would seem to indicate a general fiduciary relationship between creditor 
and debtor rather than a specific relationship as exists in the ordinary trust 
situation. 

The Supreme Court, in classifying a trust receipt along with chattel mort- 
gages, for the purpose of recording at least, apparently is moved to a greater 
extent by the practical considerations of justice than by the less important 
legal distinctions. The holder of the trust receipt may now protect his interest 
in Kansas against good faith purchasers and creditors by recording immed- 
iately as in a chattel mortgage. The same is required for conditional sales in 
Kansas also. The proposed Trust Receipts Act provides, however, for a thirty 
day period in which the entruster may record if he is to be protected against 
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creditors. Uniform Trust Receipts Act, Sec. 8 (1). The act provides consistently 
with the Uniform Chattel Mortgage Act and the Uniform Conditional Sal, 
Act that where the trustee (dealer in the principal case) has liberty of sak 
(this is defined to include consent to display in the dealer’s sales or exhibition 
rooms) a buyer who gives new value in good faith and without actual know. 
ledge of a limitation of sale takes free of the trust receipt holder’s security 
interest irrespective of filing. Uniform Trust Receipts Act, Sec. 9 (2) (a) (i): 
Handbook of the National Conference of Commissioners on Uniform Stat, 
Laws and Proceedings, 419 (1926). This latter provision as to bona fide pw. 
chasers covers the ordinary case of apparent authority or estoppel and it would 
seem that the purchaser’s rights in such a case should prevail regardless of 
filing. As between the entruster who gives apparent authority to sell and the 
innocent purchaser it would seem that the equities are in favor of the pur. 
chaser even though the transaction was filed. More often, however, it is the 
creditor who is involved in these cases than a good faith purchaser. 

To require the trust receipt transaction to be recorded immediately for 
adequate protection of the entruster is to retard the use of a necessary instru. 
ment of commerce and therefore to curtail commerce itself. It has been 
pointed out that the number of trust receipts used annually in the United 
States amount to several hundred thousand and represent a value in excess 
of a billion dollars. Hanna, Trust Receipts, (1931) 19 Cal. L. Rev. 257. One 
finance company stated that filing alone would cost their company more than 
several hundred thousand dollars annually. Hanna, Extension of Public Re. 
cordation, (1931) 31 Col. L. Rev. at 633. It is submitted that the policy behind 
trust receipts is such that the strict requirements of chattel mortgage record- 
ing acts are unsatisfactory. The trust receipt relationship is rarely had with 
parties who do not inspire confidence. The Uniform Act was drafted with 
that in mind, to guard against the risk that the entruster deserves most to be 
guarded against, the client’s honest insolvency rather than his dishonesty. 
The ordinary trust receipt is cleared in a few days; most of the transactions 
are cleared within thirty days. The thirty days provision of the Act dispenses 
with the necessity of recording in the usual case and yet protects the entruster 
against the trustee’s creditors. In the balancing of these interests one is confronted with 
the burden and expense of recording these short term transactions at the expense of the 
finance companies as against the benefit derived by the occasional creditor who examines 
the record for protection. We cannot look to the courts for a satisfactory solution. They 


may choose only between the two extremes, holding that the trust receipt must or must 
not be recorded. 

The uniform Trust Receipts Act affords a compromise recording requirement, the en- 
truster is protected for thirty days without filing as against creditors, the good faith pur- 
chaser is protected unless he has actual notice of the agreement. The Act would serve if 
adopted among the several states, not only to clarify the trust receipt situation as to record- 
ing, but would make uniform the recording statutes among the several states. Such would 
eliminate the confusion whereby a trust receipt is likened unto a chattel mortgage, a con- 
ditional sale, a pledge, a consignment transaction, or a bailment. Although the courts, 
especially in recent years, require a trust receipt to be recorded as a chattel mortgage in 
accord with the Kansas case, yet it would seem that the proposed Uniform Trust Receipts 


Act, from the standpoint of its recording provisions, is a desirable step in the field of com- 
mercial legislation. 



























































MakING THE REcorD 


«Making the Record 


By THe Man Wuo Keeps tHe Recorp 


“Realizing the frailty of the human memory, whether it be that of 
the judge or counsel, * * * and the amount of the trial judge’s time 
frequently consumed in settling a dispute between counsel, the legisla- 
ture has made court reporters a part of the judicial machinery for the 
administration of justice. The reporting of cases is generally for the sole 
purpose of facilitating the accurate reproduction of trials in the nisi 
primus courts for review in this court.” 13 A.L.R., 97. 


Considering the importance of the record to all concerned, it would seem 
that trial attorneys would exercise the highest degree of care to be certain that 
nothing is omitted on their part which will contribute to its accuracy. While 
I have never examined the curricula of our law schools, the experience of 
many years at the reporter’s table leads me to suspect that they do not include 
a course in “Making the Record”. But lest anything in these observations be 
construed as a criticism on the one hand, or a plea in confession and avoidance 
on the other, let it be understood that they are offered as comments on the 
making of a clear and orderly record of trial court proceedings, from the 
viewpoint of the man who keeps that record. 

The responsibility of making the record rests upon counsel, under the 
supervision of the court. The duty of keeping the record so made, rests upon 
the reporter. The confidence reposed in his ability to perform that duty, under 
the high pressure of modern procedure, is evidenced by the fact that the re- 
porter is regarded by the bar and bench, for the most part, as an automatic 
recording device, endowed with human intelligence yet unsusceptible to or- 
dinary human emotions and unaffected by physical limitations inherent in 
the human body; but possessing the advantage over a machine in that he does 
not have to be turned on and off, never needs oil and gas, and operates with 
equal smoothness and accuracy at all speeds, regardless of road and weather 
conditions or the volume of traffic. 

The older members of the bar will recall the meticulous care with which 
pleadings were drawn, the evidence gathered and analyzed, and the law 
briefed. Preparation for trial included an arrangement for the presence of 
witnesses to prove, in logical sequence, each essential fact necessary to establish 
a case or meet the issues presented by the pleadings. Deference, consideration 
and courtesy between counsel, court and witnesses were scrupulously ob- 
served. Objections were specific, argued without interruption, ruled upon 
after due consideration, and exceptions preserved. But the accelerated tempo 
of modern civilization has forced itself upon our courts, particularly in the 
more congested centers of population. Deliberateness of utterance is rare 
among attorneys. The nervous, staccato style of the modern barrister results 
in slurring of speech, merging of words, sotto voce parenthetical remarks, ex- 
plosive interruptions and a careless disregard of “off the record” discussions. 
A threatened attack upon a pleading results in a huddle of counsel and a 
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gentlemen’s agreement to an amendment or verification to be made later— 
which is brought to the court’s attention for the first time on a motion for a 
new trial—but the record is silent as to any such occurrence. The introduction 
of evidence begins with a witness called out of order as an accommodation; 
whereupon the suggestion is made that time can be saved by stipulating in 
regard to certain matters. This precipitates an “off the record” discussion be. 
tween counsel and the witness, and the examination—based upon an agreed 
statement of facts subject to objection as to competency which have not been 
stated in the record—begins without preliminaries with the question: “Now 
I hand you this—.” Counsel then passes “this” to the jury, drowning out a 
muttered objection to lack of identification with a statement that it will be 
connected up later on; leaving it up to the reporter to get hold of “this” dur. 
ing recess, mark it as an exhibit, and use his judgment as to that the record 
should show. 

Conferences between counsel and discussions across the table result in 
agreements or admissions which may or may not be brought to the attention 
of the court, but which are not stated for the record. Trial proceeds accord- 
ingly, and the record shows reversible error upon its face. The reporter who is 
wise recognizes the parenthetical statement, “Now don’t take this,” as a danger 
signal; for experience has taught him that the close of the parenthesis will 
never be indicated, but the examination will proceed upon facts devoloped off 
the record, with no attempt on the part of those making the record to account 
for the hiatus thus created. 


Theoretically, it is the duty of the reporter to make a complete and ac- 
curate record of all that occurs during the trial of a case. In practice, the re- 
porter who delivered a verbatim report of a trial would be questioned as to 
his sanity. If you think that is putting it too strong, the next time you are 
present but not participating in a trial, concentrate your attention (as the re- 
porter must) upon the language employed by counsel and witnesses to express 
their meaning. Note the grammatical errors, the breaks in continuity, the 
repetitions, corrections, interpolations, interruptions and “side remarks”; the 
lapsi linguae—plaintiff for defendant, Brown for Jones, 1934 for 1933, lease 
for mortgage, etc., which if reproduced verbatim would render the record 
ambiguous if not wholly unintelligible. A certain amount of editing of the 
record must be permitted, but this privilege must be exercised with judgment 
and discretion. If the testimony of the illiterate, evasive or uncertain witness 
appears in the record shorn of the qualities which characterize it, it carries the 
same force and conviction as the testimony of the alert and intelligent wit- 
ness whose evidence is positive and unqualified. 

A more difficult situation is presented where inadvertent omissions in 
making the record may seriously affect the rights of litigants. How far may 
the reporter go in making the record show something which did not occur, 
such as the formal offer of an exhibit, the proof of an undisputed yet essential 
fact such as the venue, the recording of an instrument, or the failure to con- 
nect up and complete the foundation for evidence conditionally admitted? 
Counsel upon whom rests the duty to make such proof can never be con- 
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yinced, a month afterward, that he overlooked such a vital matter; yet if the 
reporter takes it upon himself to call attention to the omission at the time, he 
may find that his notes contain some caustic comments from counsel on the 
other side anent minding one’s own business. 

The reporter cannot escape responsibility for errors appearing in the rec- 
ord which are occasioned by faults of diction, grammar or pronunciation on 
the part of attorneys and witnesses, or ignorance of the terms used by the 
speaker. It is his business to be familiar with all vagaries of speech and all 
yocabularies. Contrary to common belief, however, mere rapidity of speech 
is not the principal stumbling block of the repoter; it is the elusions, careless 
enunciations and hastily chosen words of the rapid speaker which present the 
difficulties. Uncertain or unheard words are subconsciously supplied by the 
listener later on, as the meaning becomes clear; but the reporter must get it 
as it comes or not at all. 

Figures always present difficulties, since they have no context or natural 
sequence. Here, also, rapidity tends to ambiguity. “Forty-one-oh-six” may be 
$41.06, $4,106.00 or $40,106.00 “Two-twenty” may mean a street number, cubic 
centimeters, or twenty minutes after two. Proper names, even when recurring, 
are easily confused. Hoffman, Coffman, Laughlan, Coffran and Cochran 
sound much alike from the lips of a rapid or careless speaker, while Przyby- 
lowicz or Joswoskowski are simply impossible. 

Reasonable time should be allowed for marking exhibits before proceed- 
ing with an examination based thereon. When referring to an exhibit it should 
be designated by the reporter’s mark of identification, for he may not know 
what instrument “I hold in my hand”, and the answer may not clarify the 
record. Return the exhibit to the reporter before taking up another line of 
questioning. He can produce it when wanted quicker than you can dig it out 
of your files and memoranda, and no time is saved by using an exhibit as a 
book mark. When an exhibit is offered in evidence it becomes a part of the 
record to the same extent as a question or answer to which an objection or 
motion to strike has been sustained. You may desire to make its rejection an 
assignment of error, and its contents becomes important. As the keeper of the 
record, the reporter is the custodian of the exhibits, and they should be turned 
over to him at the close of the argument. When the character of the exhibit 
is such that its withdrawal is desirable or necessary, the record should show a 
request therefor, with permission granted by the court for the substitution 
of a photostat or verified copy. 

When the witness is being examined concerning a document, map or 
photograph, bear in mind that “Over to about here,” conveys no meaning in 
the record. While physical illustrations are the most effective means of visual- 
izing a situation, such answers as “About that long”, or “He had a bruise right 
here as big as that, and another about there, but not quite so large”, require 
the accompanying illustrative action to render them definite or even intelli- 
gible, and the reporter must violate the fundamental rules of evidence in at- 
tempting to translate such testimony into terms of ponderability. 
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Constitutional Phases of the New Deal 
Hon. G. L. Licut 


Address delivered before the Southwest Kansas Bar Association 

The subject assigned to me, being the Constitutionality of the New Deal, 
is not only a modern subject, but is one of extreme magnitude. This very 
grave question is not only continuously in the minds of the legal profession, 
but is causing a great deal of consternation among the citizens in general, 
As citizens, we are individually facing the dilemma of deciding whether the 
New Deal is, or is not, sound Constitutionally, as well as economically and 
socially, and if it is not, then we must decide whether we prefer to lose the 
New Deal or the Constitution, or perhaps portions of both. 

It is only natural that the American people are looking to, and depending 
upon, the courts and the bar of our land to make a correct decision, and to 
lead them in the proper way. In fact, this is a duty that is expressly placed 
upon the shoulders of the court, or the judicial department of our government, 
as constructed and heretofore operated under the Constitution. 

I hope that none of my remarks will be construed as unjust criticism 
against any department of government, officer or individual. If what I say 
appears to some to be critical, I hope to assure all that it is intended as friendly 
or constructive criticism. 

We are almost justified in assuming that during the past year or fifteen 
months, our legislative and executive department, as constituted originally to 
be separate and distinct units or branches of government, are now functioning 
as one. I have no criticism of harmony, but I am convinced that when any 
department of government loses, or voluntarily surrenders, its authority to 
check-mate that which any other department of government may do, as was 
originally intended, that such condition has a tendency to divert our democrat- 
ic form of government to tyranny. These observations are not necessarily in 
point under the subject, but I am attempting merely to call attention to the 
signs of the times. 

My method of handling this question is not going to be an analysis of 
the few decisions of the court of last resort that have already been handed 
down. I do not believe that such a discussion of the question would be bene- 
ficial to this audience, inasmuch as most, if not all, of you have these deci- 
sions in your library, and can read them and analyze them as well as I. We 
do know, as a fact, that the Supreme Court of the United States, being con- 
stituted with nine members, are divided five to four upon the material con- 
stitutional questions heretofore decided by them under the New Deal. I make 
special reference to the Minnesota Mortgage Moratorium Law, and if you 
have not already done so, invite you to read and study the argument and brief 
of Chief Justice Hughes in writing the majority opinion of the court, and 
also the argument and brief of Justice Sutherland, in writing the dissenting 
opinion of the court. This case can be found in 88 ALR 1481. Likewise, the 
case of Nebbia v. New York, commonly known as the New York milk case, 
which can be found in 89 ALR 1469, and in which Justice Roberts wrote the 
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majority opinion for the court and Mr. Justice McReynolds wrote the dissent- 
ing opinion, and the court being divided in each case upon similar questions 
ynder the New Deal in the same identical way. 

These opinions, which really take the form of an argument and brief, 
ae not only enlightening and educational, but are extremely interesting to 
any serious thinking American citizen who has sufficient knowledge of the 
law to read them understandingly. 

I could cite other cases, among which would be the Oklahoma Ice Case, 
etc, but as I stated before, it is not my purpose so to do; I merely wish to 
all your attention to the state of affairs under these decisions, and point out 
that as the court is divided five to four, it merely means a one-man decision. 
It would only be necessary for one Justice of the Supreme Court, who voted 
with the majority of the court in rendering this decision, to change his mind 
or be convinced otherwise, and to vote hereafter with what is now the minor- 
ity, to change the entire rule of law applicable to those cases. 

Therefore, I am going to confine myself to a brief survey of the pertinent 
sections of the Constitution, and attempt to compare certain express legisla- 
tive provisions of the two principal and leading legislative enactments under 
the New Deal, and am going to try to do it fairly and impartially, and leave 
you to arrive at your own conclusion as to the constitutionality of the acts 
themselves. 

I will make reference only to the acts commonly known as the National 
Industrial Recovery Act, that has been nick-named “N.R.A.”, and the Agri- 
cultural Adjustment Act, nick-named “A.A.A.” 

There are two ways in which the Constitution may be violated. First, a 
violation of an express provision of the instrument itself; second, an act that 
may not violate an express provision, but that does violate the spirit and pur- 
pose thereof. It is seldom, of course, that any law-making body would enact 
any legislation that would constitute a direct violation of an express provision 
of the Constitution of the United States of America, for the reason that docu- 
ment is written in such plain, simple, yet intelligent, manner, that its express 
terms are easily comprehended and understood by most anyone, who is able 
to read understandingly. Our great danger lies in the enactment of legislation 
that violates the principle upon which the Constitution is based, and such 
legislation continually raises debatable questions as to whether or not it does, 
in truth and in fact, violate any of the provisions of the Constitution. Such 
is the situation that we have before us at this time. 

I assume that most of you are fairly well acquainted with all of the ex- 
press provisions of the Constitution, including its Preamble. I also assume that 
many of you do not have occasion to refer to it very often in your practice, 
and therefore merely want to call your attention to the provisions thereof 
which in my judgment are brought most forcibly into question under this 
legislation. 

Art. I, Sec. 1 of the Constitution provides: 
“All legislative powers herein granted shall be vested in a 
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Congress of the United States which shall consist of a Senate 
and House of Representatives.” 
A part of Sec. 7, Art. I, provides: 


“Every bill which shall have passed the House of Representa- 
tives and the Senate, shall, before it become a law, be presented to 
the President of the United States; if he approve he shall sign it, 
but if he not he shall return it, with his Objections to that house 
in which it shall have originated, who shall enter the Objections 
at large on their Journal, and proceed to reconsider it.” 


Section 8, Art. I, delegates to Congress, and specifically itemizes its 
powers. 


Section 9, Art. I, specifies express limitations against which no legislation 
tion shall be made. 


Article II, Sec. 1, creates the executive department of government, and 


vests in a citizen of the United States, who shall be called a president, the 
executive powers. 


These powers are so brief and concise, as set forth in Section 2 of Article 
II, that, omitting the first paragraph of said section, which merely designates 
the President as Commander-in-Chief of the Army and Navy, and author- 


izes him to grant reprieves and pardons, etc., provides: 


“He shall have power, by and with the advice and consent of the 
Senate, to make treaties provided two-thirds of the senators present 
concur; and he shall nominate, and by and with the advice and con- 
sent of the Senate, shall appoint ambassadors, other public ministers 
and consuls, judges of the Supreme Court, and all other officers of the 
United States, whose appointments are not otherwise herein provided 
for, and which shall be established by law, but the Congress may, by 
law, vest the appointment of such inferior officers as they think proper, 


in the President alone, in the courts of law, or in the heads of depart- 
ments.” 


The only other provision of said section authorizes recess appointments. 
Section 3 provides: 


“He shall from time to time give to the Congress information of the 
state of the Union, and recommend to their consideration such mea- 
sures as he shall judge necessary and expedient; he may, on extraordi- 
nary occasions, convene both Houses, or either of them, and in case of 
disagreement between them, with respect to the time of adjournment, 
he may adjourn them to such time as he shall think proper; he shall re- 
ceive ambassadors and other public ministers; he shall take care that 


the laws be faithfully executed, and shall commission all the officers 
of the United States.” 


Article III constitutes the Judiciary, and provides that all judicial powers 
of the United States shall be vested in one Supreme Court, and in such in- 
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ferior courts as the Congress may from time to time ordain and establish. 


Section 2 of Article III grants power and authority and places limitation 
thereon and upon jurisdiction, as follows: 


“The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority; to all cases 
affecting ambassadors, other public ministers and consuls; to all cases 
of admiralty and maritime jurisdiction; to controversies to which the 
United States shall be a party; to controversies between two or more 
states; between a state and citizens of another state; between citizens 
of different states; between citizens of the same state claiming lands 
under grants of different states, and between a state and the citizens 
thereof, and foreign states, citizens or subjects.” 


The Fifth Amendment provides: 


“No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia, when 
in actual service in time of war or public danger; nor shall any person 
be subject for the same offense to be twice put in jeopardy of life or 
limb; nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due process 


of law; nor shall private property be taken for public use, without just 
compensation.” 


The Tenth and last Amendment of the Bill of Rights, provides: 


“The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the states, are reserved to the states respec- 
tively, or to the people.” 

The Fourteenth Amendment, Section 1, provides: 


“All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside. No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” 


It is just as evident today as it was at the time this Constitution was 
adopted, that the political ideals and concepts back of the Constitution were 
intended as a safeguard to the people of their rights, expressly declared to one 
and all, and protection against any one or more branches of government to be 
able, by itself, to destroy those principles. 

In the first place, all legislation is delegated to a Congress, and that Con- 
gress is not only given certain powers, but is under certain restrictions. It has 
no authority other than what is granted to it by the Constitution. There is 
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no provision, authorizing the delegation by Congress, of legislative enactment, 
to any other person, or group of individuals, and in order to be sure that the 
rights were properly preserved, after the legislation is enacted, it must then 
be referred to the President and he must concur. 

The department of government that must bear the entire responsibility 
for an encroachment upon this Constitution is the judiciary. It is their duty, 
in every instance, to interpret and apply the law, as enacted by the Congress 
and approved by the President. It must find a place in this Constitution where 
the power for such legislation is either expressly or impliedly authorized, and 
be sure that there is no express or implied prohibition in the Constitution 
against such particular legislation or any part thereof. 

This responsibility should, and does, rest upon the shoulders of each and 
every lawyer, counsellor or barrister, who is recognized as such, and is au- 
thorized to practice before any of the courts of the United States or the several 
states. Therefore, the question is properly checked up to us, as lawyers and 
inferior judges, to thoroughly analyze and determine for ourselves, and assist 
the common people in general, in determining for themselves, whether or 
not any of our rights, as guaranteed to us by the Constitution, are being 
infringed upon. 

When grave and serious questions of this nature arise, and the Supreme 
Court of the United States being as equally divided, as it is humanly possible 
to make such division, that in itself is sufficient to sound a warning note that 
we are dangerously close to an infringement of this Constitution, and leave us 
wondering if it is not possible that such a violation may not have actually 
taken place, but that one or more individuals of the court, for reasons of his 
own which may be treated as wholly immaterial, have voted wrong upon a 
very material decision. 

The fact remains that if the principle of the Constitution has been violat- 
ed, the mere fact that five out of nine of the Supreme Court Justices of the 
United States say it has not been violated, does not insure us against the 
disastrous result of the violation. Their decision, for our guidance, is merely 
a holding that the law is valid so far as being constitutional is concerned. 

Section 1 of the National Industrial Recovery Act declares, and I think 
very properly declares, that an emergency exists. 

Section 2-a delegates to the President the authority to set up an organiza- 
tion of officers and employees, and removes all reasonable restrictions as to 
the number, the compensation, and the qualifications. 

Section 2-b provides: 





“The President may delegate any of his functions and powers un- 
der this chapter to such officers, agents and employees as he may desig- 
nate or appoint.” 


Section 2-c limits the operation of this law to June 16, 1935. 
Section 3 authorizes the execution of the much-talked-of Codes of Fair 
Competition, and authorizes the President to approve such codes as submitted 


by one or more trades or industrial associations or groups, when, and if, the 
President finds: 
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“(1) That such association or groups impose no inequitable restric- 
tions on admission to membership therein and are truly representative 
of such trades or industries or subdivisions thereof, and 

“(2) That such code or codes are not designed to promote monopo- 
lies or to eliminate or oppress small enterprises and will not operate to 
— against them, and will tend to effectuate the policy of 
this title.” 


Section 3-b provides that after such code is approved by the President, that: 


“The provisions of such code shall be the standards of fair compe- 
tition for such trade or industry or subdivision thereof. Any violation 
of such standards in any transaction in or affecting interstate or foreign 
commerce shall be deemed an unfair method of competition in com- 
merce within the meaning of Chapter 2 of this title. 


Section 3-c places the jurisdiction in the district courts, and directs the 
district attorneys, under the direction of the Attorney General, to institute 
proceedings in equity to prevent and restrain violations. 

Section 3-d provides for a mandatory code which authorizes the Presi- 
dent, under certain conditions, to give public notice and hearing in such man- 
ner as he shall specify, and then authorizes the President 


“To prescribe and approve a Code of Fair Competition for such 
trade or industry, or subdivision thereof, which shall have the same 
effect as a Code of Fair Competition approved by the President under 
sub-section (a) of this section.” 


Section 3-f provides a penalty for violation as follows: 


“When a Code of Fair Competition has been approved or prescrib- 
ed by the President under this chapter, any violation of any provision 
thereof in any transaction in or affecting interstate or foreign commerce 
shall be a misdemeanor and upon conviction thereof an offender shall 
be fined not more than $500 for each offense, and each day such viola- 
tion continues shall be deemed a separate offense.” 


Section 5 provides for a suspension of the Anti-Trust Laws of the United 
States. 

Section 7 insures collective bargaining and deals with the maximum of 
hours and minimum of wages. 


Section 7-a, the third subdivision being: 
“The employers shall comply with the maximum hours of labor, 
minimum rates of pay, and other conditions of employment, approved 
or prescribed by the President.” 


Section 7-c makes these provisions in the code mandatory and in the 
absence of mutual agreement vests the president with authority to prescribe 
a limited code of fair competition, fixing such maximum hours of labor and 
minimum rates of pay, and other conditions of employment in the trade, in- 
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dustry or subdivision thereof as he finds to be necessary to effectuate the policy 
of this chapter, which shall have the same effect as a Code of Fair Competition 
approved by the President under sub-section (a) of Section 703. 

He is further authorized to differentiate according to experience and skill 
of the employees affected and according to the locality of employment. 

Section 708, sub-section (b), authorizes the President, in order to avoid 
conflicts in the administration of the Agricultural Adjustment Act and this 
Chapter, to delegate any of his functions and powers under this chapter with 
respect to trades, industries, or subdivisions thereof, which are engaged in 
handling agricultural commodities, to the Secretary of Agriculture. 

Such are the pertinent provisions of the National Industrial Recovery Act, 
passed by Congress and approved by the President, on the 16th day of June, 
1933. 

For the sake of brevity, I merely make mention to the Agricultural Ad- 
justment Act, the principle promulgated therein being identical in many in- 
stances with the principles of the N.R.A., except that it delegates all of this 
various authority to the Secretary of Agriculture, and provides in the Second 
Paragraph of Sub-section 3, under Section 608: 


“The Secretary of Agriculture may suspend or revoke any such 
license after due notice and opportunity for hearing, for violations of 
the terms or conditions thereof. Any order of the Secretary, suspending 
or revoking any such license shall be final if in accordance with law. 
Any such person engaged in such handling without a license as re- 
quired by the Secretary under this section shall be subject to a fine of 


not more than $1000 for each day during which the violation con- 
tinues. 


Section 609, Subdivision (a) Provides: 


“To obtain revenue for extraordinary expenses, incurred by reason 
of the national economic emergency, there shall be levied processing 
taxes as hereinafter provided. When the Secretary of Agriculture de- 
termines that rental or benefit payments are to be made with respect 
to any basis agricultural commodity, he shall proclaim such determina- 
tion, and a processing tax shall be in effect with respect to such com- 
modity from the beginning of the marketing year therefor next fol- 
lowing the date of such proclamation. The processing tax shall be 
levied, assessed, and collected upon the first domestic processing of 
the commodity, whether of domestic production or imported, and 
shall be paid by the processer. The rate of tax shall conform to the re- 
quirements of subsection (b). Such rate shall be determined by the 
Secretary of Agriculture as of the date the tax first takes effect, and the 
rate so determined shall, at such intervals as the Secretary finds neces- 


sary to effectuate the declared policy, be adjusted by him to conform to 
such requirements.” 


Subsection B, provides: 
“The processing tax shall be at such rate as equals the difference 
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between the current average farm price for the commodity and the 
fair exchange value of the commodity; except that if the Secretary has 
reason to believe that the tax at such rate will cause such reduction in 
quantity of the commodity or products thereof domestically consumed 
as to result in the accumulation of surplus stocks of the commodity 
or products thereof or in the depression of the farm price of the com- 
modity, then he shall cause an appropriate investigation to be made and 
afford due notice and opportunity for hearing to interested parties. If 
thereupon the Secretary finds that such result will occur, then the pro- 
cessing tax shall be at such rate as will prevent such accumulation of 
surplus stocks and depression of the farm price of the commodity. 


In effect, the Act delegates the supreme authority to the Secretary of 
Agriculture, relieves him from considering the civil service laws in the employ- 
ment of the army of his officers and employees, and by subsection (c) of Sec- 
tion 610, authorizes the Secretary, 


“with the approval of the President, to make such regulations with 
the force and effect of law as may be necessary to carry out the powers 
vested in him by this chapter, including regulations establishing con- 
version factors for any commodity and article processed therefrom to 
determine the amount of tax imposed or refunds to be made with re- 
spect thereto. Any violation of any regulation shall be subject to such 
penalty, not in excess of $100, as may be provided therein.” 


Most of the writers, in support of the constitutionality of this kind of 
legislation attempt to place it as being justified. 

First, Interstate Commerce. 

Second, The authority to levy and collect taxes, duties, imports and ex- 
cises, to pay debts, and to provide for the common defense and general welfare 
of the United States. 

Third, Self preservation, etc. 

Fourth, Right to coin money and fix the value thereof. 

The writers who do not believe such law is constitutional, base their ar- 
gument upon the fact that it was the original intention that Jaws and not men 
shall govern. 

Second, The Government that governs best governs least. 

Third, That the legislative, executive and judicial departments of Gov- 
ernment were originally intended to, and must, be kept separate. 

Fourth, Local institutions, such as states and subdivisions thereof, consti- 
tute the strength of free nations. 

Fifth, That it is a violation of the due process clause of the Fifth and 
Fourteenth Amendments of the Constitution. 

Sixth, That it is a violation of the Tenth Amendment, which provides 
that the powers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states respectively, or to the 
people. 


It occurs to me, in considering this question, as in considering all ques- 
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tions, that the simplest analysis, is likely to be the best. If it can be said that 
these acts do not inflict upon the American people any legislation other than 
that promulgated and enacted by the Congress and that such legislation js 
being enforced by the President, and that such benefits as may be found and 
such restrictions and obligations as may be inflicted thereby do not violate 
any of the express provisions or fundamental principles of the Constitution, 
then, and only then, can we properly say that the laws are constitutional, but 
on the other hand, unless it was intended by the Constitution that rules and 
regulations can be made with the same force and effect as laws enacted by 
the Congress and that individuals may be authorized to survey a given situa. 
tion and impose upon one or more classes of the people, taxes in such amounts 
as he may see fit or determine, and enforce the compliance with such rules 
and regulations, and the collection of such taxes by process in our courts, not- 
withstanding the entire lack of constitutional authority, the laws would be 
unconstitutional, and should be so held. 


It has been held that the power to regulate is power to prohibit, yet it 
must be taken as subject to fundamental liberties of the American citizens 
and could never be arbitrary, or capricious. 

Our Government is a man-made Government, and it has been well said 
that, “Governments, like clocks, go from motion the men give them and as 
Governments are made to move by men, so by men they are ruined. There- 
fore, Government depends upon men rather than men upon Government.” 


It is pointed out with a great deal of force in the dissenting opinion 
of the Minnesota Moratorium case that a mere change of conditions or even 
an emergency, does not, cannot, and should not, be considered as an Amend- 
ment to the Constitution. 

The fundamental law of our land would not be a bulwark of safety to 
which we could all cleave and cling in time of peace if it were not the same 
bulwark and stood for the same principles in times of distress. If modern 
civilization requires a state of living that is not provided for or authorized by 
the instrument itself, this fact should be readily recognized and the instrv- 
ment corrected. 

It was Washington, in his farewell address, in speaking of and about the 
Constitution, warned “That if an assault from within to impair the provisions 
of the Constitution cannot be directly overcome, make corrections in the 
manner provided. Until this is changed, it is sacredly obligatory upon all.” 

It was Washington, and those who followed him in office, representing 
the American people, for a century or more, that referred to themselves as 
servants of the people, but modern tendency seems to be changing that prin- 
ciple by making the people servants to the will of those in office. 

The sanctity of the Constitution, and its protection, has become so in- 
delibly engraven upon the American people that it has become a part of their 
very life, and they involuntarily, almost every day, call it to their assistance, 
and without realizing that it is the Constitution upon which they are relying. 

For instance, who is it among you that does not feel safe and secure against 
unlawful search and seizure; against taking your property without due pro- 





CoNnsTITUTIONAL PHases oF THE New Dear 143 


cess of law; against any views that you may have with reference to religion; 
against the dangers of being twice put in jeopardy for the same offense? How 
many of you worry about the acts that you do and commit today, for fear some 
law may be passed in the future prohibiting such act, and you may be pun- 
ished therefor? Such are the thoughts and provisions that makes the Consti- 
tution sacred to the American People. 

It seems that the principal purpose of the enactment of the National In- 
dustrial Recovery Act was in order to bring into effect the so-called Codes of 
Fair Competition. What are they other than our Code of Ethics? The medical 
profession, without the assistance of Government adopted a Code of Ethics 
in 1908. The legal profession, likewise without governmental assistance, adopt- 
ed a code of ethics in 1912, and these professions have been able to enforce those 
codes with a very satisfactory result, but neither profession has as yet felt 
safe in establishing and promulgating fixed rates, charges, fees or salaries, 
that would be binding and obligatory upon all or any members thereof, under 
penalty of criminal prosecution. Business and Industry are no less humane 
and no less competent than the legal and medical professions, and some per- 
haps have promulgated certain rules for ethical practice but never in the 
history of a free and democratic form of government, where the people re- 
serve unto themselves by their own Constitution, the right to govern, have 
they attempted to leave all such rules and regulations in the hands of one 
individual and his personally selected staff of employees. 


The questions you may answer for yourself that will assist in arriving 
at a correct solution of the constitutionality of a part or all of these acts, are 
about as follows: 


1. Did Congress go too far in delegating power to the President and his 
subjects ? 


2. Does the Constitution give Congress the power to enact this legisla- 
tion, or was it usurping the reserved power of the states or the people? 


3. Is the prohibition of the Fifth and Fourteenth Amendments violated 
by depriving persons of liberty and property without due process of law? 


4. Is the congress authorized by the Constitution to delegate the author- 
ity to one or more individuals to lay and enforce collection of a government 
tax in any form whatsoever upon a given group or class of individuals or 
bodies ? 

5. Does the Constitution by principle or precept, authorize legislation 
prohibiting individual citizens from being their own guardian of their funds, 
property and time, in the management and control thereof, so long as it does 
not conflict with the constitutional rights of others? 

There is a principle in our professional code of ethics to the effect that 
when doubt arises as to the propriety of a contemplated act, such doubt should 
be resolved against one’s self. 

It was said in the early case of M’Culloch v. Maryland, 4 Wheat, 316; 
4 L. ed. 579, by that venerable Chief Justice Marshall, of the Supreme Court: 
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“We must never forget that it is a Constitution we are expounding. 
A Constitution intended to endure for ages to come and consequently 
to be adapted to the various crises of human affairs.” 


To my mind, Chief Justice Marshall was one of the greatest jurists that 
have ever graced the bench of an American court, and in all probability our 
Constitution would never have survived the storms that beset it in its ear] 
history but for the wise and fearless decisions of Justice Marshall, who, like 
Washington, recognized its obligations and sanctity, and took a firm stand 
against any attempt to encroach against any of its principles or precepts, 
When in his court a serious question arose as to the infringement of the con. 
stitutional right of the people you find his decisions resolving that doubt in 
favor of the sacredness of the Constitution. 

We cannot escape the fact that we are facing that question today, and 
unless we, as a people, do everything in our power to preserve unto ourselves 
the fundamental law of the land or if we permit it to be cast about upon 
troublesome waters of a temporary economic disaster, the ultimate result 
thereof will be just as sickening as though the courts were in strict harmony 
as to the question of Constitutionality. 

No emergency can arise that will bring into effect a new power or author- 
ity under the Constitution as it is now written. The most that can be done 
is to set in motion such actual powers and authorities that are already in being. 
This is the crucial question before us, whether or not such power or authority 
has always existed and is now being utilized for the first time in our history, 
or whether a new power and authority has been created that did not here- 
tofore exist. There is no such thing as an excusable or justifiable violation of 
the Constitution. 

We are in grave danger of permitting our Constitution to be so inter- 
preted that will permit of questionable acts to be done thereunder, through 
the excuse of an existing emergency, thereby so distorting this Sacred instru- 
ment to the extent that it will not continue to be our safeguard and place of 
refuge. It is possible that after all of this legislative enactment, litigation, de- 
cisions and administration thereof, have become history, and those who are 
especially benefitted thereby have reaped their thirty pieces of silver and those 
who have been, or will be, called upon to pay the bill are chafing under the 
load, that we will all rise up in one accord and seek and hope to find a Con- 
stitution that has stood the test of a crises to which Justice Marshall referred. 

On the other hand, it is possible that after the temporary benefits have 
been bestowed that we may experience by a vast majority of our own people 
an open revolt against the principles of our government because of our fail- 
ure to recognize and resolve a most serious existing doubt in favor of the 
preservation of the Constitution of the United States of America. 
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By Wit SHarrotu 
lat Assistant to the President of the American Bar Association 
ur 
ly The active bar associations of this country, reporting on the problem of 
ce the enforcement of criminal law, indicate that the crime situation is consid- 
d ered a serious menace only in cities of some size, that the question of personnel 





in the agencies of law and order is a most vital one, and that the weakest spot 
in our entire system is the police. The lawyers recognize their responsibility for 
leadership in a program which will result in a more efficient handling of the 
crime problem. Accordingly, this matter had a prominent place on the pro- 
gram of the American Bar Association’s annual meeting in Milwaukee at 
the end of August. Recommendations prepared by the Criminal Law Section 
provide for the setting up of machinery which should result in definite im- 
provement of the situation. This includes calling on the governor of each 
state to appoint a permanent Committee on Criminal Justice, to be composed 
of lawyers and laymen, the formation of local and state bar association com- 
mittees on criminal procedure, and police and prosecution, to cooperate with 
these governors’ committees, the unification of all enforcement agencies in 
each state under the attorney-general, and the creation of a state central crim- 
inal bureau with trained investigators, and modern equipment. The resolu- 
tions came out strongly for a cleansing of the Bar of dishonest and unethical 
practitioners, and strengthening of disciplinary procedure all along the line. 
Finally, the provisions of the code of criminal procedure prepared by experts 
under the supervision of the American Law Institute are recommended to 
every state and, in addition to some particular provisions of that code to 
which attention is specially called, recommendations are made that the court 
and prosecution be allowed to comment to the jury on the failure of the de- 
fendant in a criminal case to testify, and that advance notice of an alibi to be 
offered by the defendant be required. While the importance of these recom- 
mendations cannot be over-emphasized, in my opinion, it is of even para- 
mount interest that the legal profession, speaking through the American Bar 
Association, has determined to follow up on the crime problem and to 
produce results. Crime is largely a local problem and must be solved locally. 
Local communities must demand better enforcement of our criminal laws, and 
the lawyers must be among the leaders in arousing that sentiment. It is true, 
of course, that the roving criminal is a serious menace and that the Federal 
government must cooperate as they have recently done so effectively in track- 
ing him down and bringing him to justice. The crime corridor which runs 
from Minnesota down into Texas, as an example, exists because of local con- 
ditions in particular states and communities. 

The American Bar Association is calling for the creation of these state 
and local committees because it feels that the problem in its final terms must 
be solved locally. Through its central headquarters, it will be prepared to 
furnish aid and assistance to every local committee, and the cooperation of the 
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Federal Department of Justice in every way is assured. More attention will be 
devoted by our organization in the coming year to the criminal law problem 
than has been the case at any time in the past and the machinery which js 
being set up over the country is intended to be permanent in its nature. There 
have been too many efforts of the flash-in-the-pan variety. Experts all agree 


that work of a lasting and continuing nature is the only effective way of deal. 
ing with this problem. 


Of course, we will get nowhere without the full cooperation of the 
public. Police reform depends on the demand for police reform. Amend. 
ments of the laws relating to criminal procedure depend on the legislature 
which is elected by the people. Prosecutors and judges owe their positions, 
in most cases, to the votes of individual citizens. We fully realize that our pro- 
gram cannot succeed without public support, but we are sure that the senti- 
ment of the American people is strongly in favor of a vigorous and determined 
war against crime. 

The text of the resolutions submitted by the Criminal Law Section to the 
Executive Committee of the American Bar Association at the annual meet- 
ing on August 29, is as follows: 


The American Bar Association recognizes the seriousness of the existing 
criminal disorder in the United States, and welcomes the responsibility and 
opportunity before the lawyers of the country to initiate and guide public 
measures to remedy thesé conditions. It recommends the following program 
of action for the better enforcement of the criminal law: 


I. (a) The American Bar Association recommends to the Governor of 
each state (where no such organization exists) the establishment of a per- 
manent Committee on Criminal Justice to be composed of lawyers and lay- 
men charged with the duty of systematically following, improving and crit- 
icizing the enforcement of the criminal law. Such committees should maintain 
close contact with the committees of the state and local Bar Associations 
dealing with criminal procedure and police and should also, possibly through 
membership on such committee of a representative of the United States Dis- 
trict Attorney’s office, keep contact with the United States Department of 
Justice. 

The American Bar Association recommends to each state and local Bar 
Association the establishment of a Committee on the Reform of Criminal 
Procedure and also a Committee on Police and Prosecution. The committees 
on procedure should be charged with the serious consideration of the adoption 
of the model code of criminal procedure approved by the American Law 
Institute and with the specific recommendations in regard to criminal pro- 
cedure set forth in this resolution. The Committees on Police and Prosecution 
should deal with criticisms and improvements of the personnel, qualifica- 
tions, training and methods of the police and prosecuting staff. These com- 
mittees should work in cooperation with the Section on Criminal Law of this 
Association and with the International Association of Chiefs of Police. 


These recommendations recognize that protection of the public against 
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the criminal is a vital concern. They recognize also that effective prosecution 
and elimination of politics and incompetency are major considerations. 


II. The American Bar Association recommends the creation, in each 
state, of a State Department of Justice, headed by the attorney-general or by 
such other officer as may be desirable, whose duty it would be to direct and 
supervise actively the work of every district attorney, sheriff and law en- 
forcement agency, and who would be specifically charged with the respon- 
sibility therefor. This Department would include a central criminal bureau 
equipped with records and with investigators similar in character and qual- 
ications to those now attached to the Federal Department of Justice. The 
American Bar Association recommends that the Commissioners on Uniform 
State Laws be requested to outline an act for the establishment of such State 
Department of Justice so drawn as to be adaptable to various state conditions. 


This recommendation recognizes the necessity in each state for centrali- 
zation and the adoption of modern and non-politically controlled methods of 
criminal detection and prosecution. 


III. The American Bar Association recommends that the state and local 
Bar Associations concentrate actively on ridding the profession of dishonest 
and unethical practitioners. They should diligently investigate all complaints, 
and where the facts warrant, disciplinary proceedings should, with the co- 
operation of the courts, be promptly instituted and brought to trial. The 
American Bar Association suggests the subject of disciplinary proceedings 
as a part of the National Bar Program for the ensuing year, and recommends 
the same subject to the state and local Bar Associations. 


IV. The American Bar Association recommends to each State Bar Assoc- 
iation that it formulate improvements in criminal law and procedure and 
submit them to the courts, the legislatures and the people and that the state 
associations work for the promulgation of rules of court where that method 
is available and for the enactment of laws and the amendment of constitu- 
tions where the desired improvements can only be accomplished by amend- 
ments of statutes or constitution. It recommends: 


(a) That the improvements in criminal procedure be based upon a 
thorough consideration of the Code of Criminal Procedure prepared by the 
American Law Institute, and especially the following provisions contained 
therein: 

1. Giving the accused the privilege of electing whether he shall be tried 
by jury or the court alone. (American Law Institute Code, par. 266, which ex- 
cepts cases where a sentence of death may be imposed.) 

2. Permitting the impanelling of alternate or extra jurors to serve in the 
case of the disability or disqualification of any juror during trial. (American 
Law Institute Code, par. 285.) 

3. Permitting trial upon information as well as indictment. Where in- 
dictment by grand jury remains a constitutional requirement, waiver should 
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be allowed. The Association recognizes that in sound practice a grand jury 
indictment may be desirable on some occasions. (American Law Institute 
Code, par. 113.) 

4. Providing for jury verdicts in criminal cases by less than a unanimous 
vote except in the case of certain major felonies. (American Law Institute 
Code, par. 355-) 

It further recommends: 

(b) The adoption of the principle that a criminal defendant offering a 
claim of alibi or insanity in his defense shall be required to give advance notice 
to the prosecution of this fact and of the circumstances to be offered and that 
in the absence of such notice a plea of insanity or a defense based on an alibi 
shall not be permitted upon trial except in extraordinary cases in the discretion 
of the judge. (American Law Institute Code, par. 235, provides for advance 
notice before evidence of insanity or mental deficiency can be introduced.) 

It also recommends: 

(c) Permitting court and counsel to comment to the jury on the failure 
of a defendant in a criminal case to testify in his own behalf. (At the 1931 
meeting of the Association a law was recommended by which the prosecution 
would be permitted to comment to the jury on the fact that the defendant 
did not take the stand as a witness. By Section 325 of the American Law In- 
stitute Code, it is provided that the court may make such comment on the 


evidence as in its opinion is necessary for the proper determination of the 
cause.) 
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Editorial 


On the evening of December rst in Topeka the lawyers of Kansas will 
meet at a dinner to honor Chief Justice William A. Johnston. The occasion 
will be a memorable one in the history of the bar. The day marks the com- 
pletion of fifty years of consecutive service for Justice Johnston as a Member 
of the Supreme Court of the State of Kansas. Never before in the history of 
American jurisprudence has one man rendered such conspicuous judicial serv- 
ice. Probably never in the future will the record of such a service be equalled. 

Measured by time alone, such a career on the highest judicial tribunal of 
any commonwealth would be unusual, even had that career been protected 
from the changing moods of popular feeling by an appointment for life. But 
when the judicial officer is elected, when every six years the one who fills 
that high position must run the gauntlet of popular opinion, when the posi- 
tion is one from which any ordinary man could be swept by the vicissitudes 
of political fortune and the changing moods of a restless people, then the 
record is truly remarkable. 

On eight successive occasions the people of Kansas have shown their con- 
fidence in the honor, integrity and ability of Justice Johnston, but these recog- 
nized qualifications do not answer the question—How could such a thing 
happen in Kansas, for in Kansas public servants of recognized honesty and 


ability have been submerged by the tide of political change? Kansas has al- 
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ways been emotionally volatile. She has a fickle disposition. She has always 
sought change. Faithfulness to her public servants has not been one of her 
attributes. New ideas and new faces have always made their appeal in Kansas, 


Kansas is, however, an idealist. The state was settled by those who came 
here for the sake of a principle, and her turbulent political history has largely 
been the record of the strivings of a people for something better, for a closer 
approach to their aspirations. Perhaps it is in this last that we can find the 
answer to the conspicuous record of continuous service of our Chief Justice, 
Perhaps it is something that lies deep in the hearts of the people of Kansas, 
Perhaps Justice Johnston and the people of Kansas have had something in 
common in the oneness of their idealism. Perhaps the people of Kansas early 
learned that fact, and felt willing to trust this man with their aspirations, 
Perhaps they felt that with him, justice would not shape or temper their ideals, 
but rather their ideals would temper justice. Perhaps they felt that their aspira- 
tions and hopes would never be crushed under the weight of legal precedent 
but rather at the hands of Justice Johnston the dross would be separated from 
the gold, and that with the law for his tools he could shape their aspirations 
into the living image of their dreams. What the people of Kansas do know is 
that under the wise and quiet guidance of this man, justice in Kansas has laid 
aside her blindfold, has dropped her sword, and rather stands with her eyes 
fixed on the future, her hand extended in help, a smile upon her face, and 
that this man has implanted in the hearts of the people of this state a concept 
of the kindliness of justice. 


When the lawyers of Kansas meet in Topeka on the evening of Decem- 
ber 1st, perhaps some will recall the oath which almost every Kansas lawyer 
living took in the presence of Justice Johnston and will realize that however 
much or little they may have fallen short of that obligation, that that oath 
has been wholly and completely exemplified in the career of their Chief Jus- 
tice. Perhaps that is why he has been the ideal of the young lawyer. Perhaps 
that is why the bar of the State of Kansas has so ably met its obligations to 
the public. Perhaps that is why under his guidance the lawyers of the state 
have had a fellowship and a higher regard for the ethics of their profession and 
have not been mere combatants in the arena of justice, but rather as seekers 
after truth and right. 

v 


v v 





One hears with too much frequency a criticism of the lawyers for what 
seems an apparent failure on their part to set their own house in order and 
bring about more efficiency in the administration of civil and criminal justice. 
The public apparently feels that the lawyer is the guardian protector of moth- 
eaten technicalities and exhaustive delay in trial procedure. Such criticism is 
not warranted in Kansas. The lawyers of this state have accepted and are at- 
tempting to meet their responsibilities to the public. Some years ago the Bar 
Association of the State of Kansas recommended to the legislature the crea- 
tion of a Judicial Council, whose duty it should be to compile statistics with 
reference to the administration of justice in Kansas, and after a careful investi- 
gation, make recommendations of needful changes as they might appear neces- 
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. The Kansas Judicial Council was created and was among the first in the 
United States. This Council is a body of experts whose recommendations are 
the product of studied investigation and statistical information and not based 
upon mere guess work or half-baked theories. Each number of the Judicial 
Council bulletin makes it increasingly apparent that the members of this 
Council have loyally and earnestly assumed the burden of work which their 
duties impose and are rendering the people of Kansas a real service. 

It must be remembered, however, that the Judicial Council of the State 
Bar Association can do no more than recommend and suggest. Upon the legis- 
lature of the State of Kansas rests the responsibility to enact the recommenda- 
tions into law. One of the most carefully worked out proposals of the Judicial 
Council is the Amendment to Article Three of the State Constitution relating 
to the judiciary. The suggested amendment is badly needed. It has the ap- 
proval of the State Bar Association. It has heretofore been submitted to the 
legislature, but somehow other business received preferential consideration. 
Likewise, other proposals of the Council which should merit no serious dif- 
ference of opinion among informed people have likewise been submitted and 
the bar still awaits the day when they will become law. 

If it be said that our corporation laws are obsolete and antiquated it is 
not the fault of the bar, for the association has presented and will again pre- 
sent to the legislature a model corporation code, the product of months of 
work, and one which has been said by lawyers from other states to be as ex- 
cellent in all respects as that of any other state in the Union. 

If it be antiquated procedure in the field of criminal justice that is com- 
plained of, it is not the fault of the lawyers, for the association’s Committee on 
Criminal Law will present to the legislature many suggested changes which 
will make our criminal procedure as up-to-date and efficient as any in the land, 
and will remove many of the handicaps under which the state has labored in 
the fight against organized crime. 

If it be the standards and ethics of the bar itself that is complained of, then 
the association has presented and will again present a bill providing for an 
integrated bar which will give to the lawyers the power they do not now 
possess to discipline recalcitrant members who are guilty of non-professional 
conduct and who, though comparatively few in number, cast a shadow over 
the entire profession. 

No, it is not the lawyers of Kansas who have failed in their duty. The 
Judicial Council of the Bar Association of the State of Kansas has made and 
will continue to make an earnest endeavor to make the administration of jus- 
tice in Kansas satisfactory, efficient and in conformity with the public require- 
ments. The bar can do no more than recommend and suggest to the legisla- 
ture, and having done that it is not the lawyers who should be criticised for 
having failed to bring about the needful changes. 
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REMAINDER—Vested or Contingent— 

Testator devised land: 

1. To his wife Mary for life. 

2. At the death of his wife, to his daughter Alvina for life, and at her death to her 
children in fee. 

3- Should his daughter, Alvina, die before his wife, Mary, and leave no children, 
then at the death of his wife, to Alvina’s brothers and sisters. 

4- Should his daughter, Alvina, die before his wife, Mary, then at the death of his 
wife, Mary, to the children of Alvina. 

At the death of the testator the daughter, Alvina, had one child six years old. Four 
years later Alvina died; thereafter the child of Alvina died; thereafter Mary, widow of 
the testator died. McLean v. Stanley 134 Kan. 234, Pac. (2nd) 839. 

In this case the court was compelled to draw the line between vested and contingent 
remainders. 

Whether a remainder is vested or contingent depends on the language employed. 
A contingent remainder arises upon a condition precedent. But it sometimes happens 
that a remainder is limited in words which seem to import a contingency, though in 
fact they mean no more, than would have been implied without them; or do not amount 
to a condition precedent, but only denote the time when the remainder is to vest in pos- 
session. (Fearne Cont. Rem. 240.) 

If the language by which the remainder is introduced expresses an apparent and 
not a real contingency, then the rule is settled that remainder is vested. Such was the 
situation in the McLean case. 

Did the child of Alvina have a vested remainder? 


The event specified in clause three did not happen, so that item may be eliminated. 

Suppose, for the moment, we also exclude clause four, and consider one and two. 
We then have a limitation to A for life, remainder to B for life, remainder to the children 
of B. A has a life estate vested in possession. B has a life estate vested in interest, and the 
child of B has a remainder in fee vested in interest. In this situation if A dies first, B’s 
life estate becomes vested in possession, and on B's death, it goes to B’s child or children. 

But suppose B dies before A? In such case the child or children of B will take on 
the death of A. 

Now consider clause four. In what respect has it changed the situation under items 
one and two? It merely specifies that the remainder in the child of B shall vest in pos- 
session on the death of the survivor of A and B. It seems clear that clause four is mere 
surplusage. 

The apparent difficulty arises from the fact that item four is framed in the form of 
a contingency; whereas it means no more than that the remainder to the children is sub 
ject to the interests of A and B. It is the same as if framed thus: To A for life, then to 
B for life, and upon the death of B, subject to A’s life interest, if any, to the children of B. 

A similar question arose in Maddison v. Chapman (1858) 4 K and J 709, 70 Eng. 
Reprint 294, where Vice Chancellor Sir W. Page Wood said: 

“I apprehend the true way of testing limitations of that nature is this: Can the words 
which in form import contingency be read as equivalent to ‘subject to the interests pre- 
viously limited’? Take the simplest case: A limitation to A for life, remainder to B for 
life, and upon the decease of B, ‘if A be dead,’ then to C, in fee. There the limitation 
to C is apparently made contingent upon the event of A’s dying in the lifetime of B. 
Nevertheless, inasmuch as the condition of A’s death is an event essential to the deter- 
mination of the interests previously limited to him, the court reads the devise as if it 
were to A for life, remainder to B for life and on B’s death, subject to A’s life interest 
(if any) to C in fee. 
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“This is an intelligible principle of construction; but, in order to its application the 
condition upon which the limitation ever is made dependent must involve no incident 
but what is essential to the determination of the interests previously limited. For instance, 
if the limitation be to A for life, remainder to B for life, and if, at the death of B, A shall 
have died without leaving children, then to C in fee; here, in either case, room is left for 
contingency. The condition of A’s dying, in the first case, under twenty-one, and in the 
scond without leaving children, is an event which may or may not have happened when 
the life-estates in A and B are determined; and, until it has happened, the limitation over 
is contingent, not merely in appearance but actually. To these cases, therefore, the prin- 
ciple of construction I have referred to, would obviously not apply.” 

It is submitted that the remainder to the grand-child was vested. The court so held. 
It is to be regretted, however, that the court went out of its way to endorse the doctrine 
in Stevenson v. Stevenson 102 Kan. 80, 169 Pac. 552, that a remainder once vested is 
vested absolutely. To assert that a vested remainder cannot be divested by a condition 
subsequent, is a startling proposition in this day and age. The court will recede from 
that position sooner or later, and the sooner the better—Harry K. ALLEN. 


DETERMINABLE FEE FOLLOWED BY EXECUTORY DEVISE— 


Testatrix devised her certain land to First Church of Christ (Congregational) of 
Burlington, Kansas, the church to have the use, benefit, control and income from said 
real estate “during the organized and functioning existence of said church, and at such 
time as such church may disorganize or cease to function, by having no hired pastor for 
a period of twelve consecutive months, then on said disorganization or ceasing to func- 
tion” then said real estate was devised to the Kansas Congregational Conference, if in 
existence, if not to the Congregational Home Missionary Society of New York. 

In Sec. 5, the sister of testatrix was given a life estate in specified property; also, a 
trust or equitable charge as to other property. It is not clear how these provisions could 
aflect the integrity of the gift to the church. In Sec. 6 there was a provision the charch 
could not sell or convey the property. This was a total restraint on alienation and was 
void. Another clause gave the church the power to mortgage. But this clause was nuga- 
tory—this was a right incident to ownership. 

The court outlined these provisions, and came to the unexpected result that “the 
real estate was not disposed of to anybody”. Waltrons v. Limbocker 140 Kan. 154. 

But assuming the gift to the church was not entirely whittled away by the above 
provisions, the limitation presents an interesting point in law of property that seems to 
be covered by the Restatement of Property. 

The gift to the church “during the organized and functioning existence of said 
church” etc., are apt and appropriate words to create a determinable fee simple. The 
words so used constitute a special limitation. (Re-St. Prop. Secs. 22 and 54.) When the 
event specified happens the estate is automatically terminated and reverts to the heirs of 
testatrix. 

But the case is unusual in this that although the gift to the church creates a deter- 
minable fee simple, there is tacked on to the determinable fee an executory device in favor 
of the Kansas Cong. Conference, if in existence, if not, to Cong. Home Miss. Society. 
In Sec. 23 comment (b) in Restatement of Property one class of executory limitations is 
described as “a limitation by virtue of which, upon the termination of a determinable 
fee simple by virtue of a special limitation—the estate so terminating is, concurrently 
with its termination, succeeded by another limitation in the same or another person.” 

The Restatement of Property Sec. 23, special note 3, speaks of this form of an execu- 
tory interest, as a shifting executory devise. The event that terminates the estate of the 
home church concurrently with its termination shifts the title to the Kansas Congrega- 
tional Conference, or to the Missionary Society. (But since it does not interrupt or cut 
short the first estate before its natural termination it would seem to be a springing execu- 
tory devise, rather than of the shifting type.) 
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In First Universalist Society v. Boland 155 Mass. 171, 29 N.E. 524, 15 L.R.A. 231, 
where there was a similar limitation the court said: 


“Where there is an invalid limitation over, the general rule is that the pre. 
ceding estate is to stand, unaffected by the void limitation. The estate becomes 
vested in the first taker, according to the terms in which it was granted.” 

See also Leonard v. Burr. 18 N.Y. 96. 

In the principal case, as stated by the court, the event specified in the special limita- 
tion, upon which the determinable fee simple was to terminate and the executory interest 
was to arise might not happen “in twelve months, or in twenty-five years, or never.” 
The gift over, therefore, violated the rule against perpetuities, and was void. 

But why strike down the gift to the church? It continued a valid estate in deter. 
minable fee simple. But should the church cease to function, by having no hired pastor 
for twelve months, then the title would automatically shift to the heirs of the testator, 
The very purpose of the will was to supply the funds to keep the church a going concern, 
and this construction carries out the manifest intention of the testatrix. 

It is submitted that under Secs. 22 and 54 of the Restatement of Property covering 
estates in determinable fee simple (and Sec. 23 covering executory limitations), the gift 
to the church was valid —Harry K. ALLEN. 


WARRANTY, Implied—Exclusion of by Express Warranty in Sales— 

In spite of Oliver Farm Equipment Co. v. Rich, 134 Kan. 23, 4 Pac. (2nd) 466, 
(1931), there was, before the case of J. W. Jenkins Sons’ Music Co. v. Stehley, 139 Kan. 
226, 31 Pac. (2nd) 33, (Jan. term, 1934), some doubt as to where Kansas stood on this 
proposition: Does the presence of express warranties in a sale or contract to sell exclude, 
by necessary implication, all implied warranties? Both of the above-mentioned cases hold 
it does not. 

This problem should not be confused with a similar one, namely: Does a written 
warranty exclude oral warranties? For the purposes of this discussion it is immaterial 
whether the express warranty is written or oral. 

Comparison of the new cases with the old shows that our warranty law has not re- 
mained static. In the case of Advance-Rumely Thresher Co. v. Nelson et al., 105 Kan. 
517, 184 Pac. 982 (1919), there was a sale of a silage cutter under an express warranty 
that the machine would do good work when set up. The machine did not do good work 
when set up, but the buyer sought to defend the seller’s price action on the theory of 
breach by the seller not of the express warranty, but of an implied warranty that the silage 
cutter was fit for the purpose for which the seller knew the buyer intended it. It was 
held that the express waranty excluded the implied warranty contended for by the buyer. 
“The presence of an express warranty in a sales contract excludes all implied warranties,” 
said the court. 

The Advance-Rumely case was followed by a dictum in Clark Lumber Co. v. Kelley, 
117 Kan. 285, 231 Pac. 71 (1924), to the effect that “an express warranty excludes an im- 
plied warranty relating to the same subject.” The dictum was the more striking since 
the “express warranty”, in that case, was held not to be a binding warranty at all, be- 
cause, apparently, the statement: “This is first class material for plastering” is not an 
“undertaking” on the part of the seller. (Vestige of the now-exploded doctrine that a 
warranty rests on a “promise.”) 

On the basis of the Advance-Rumely and Clark Lumber cases, it is clear that before 
the Oliver Farm and Jenkins cases, supra, a Kansas lawyer would have been justified in 
acting on the belief that an express warranty excluded an implied warranty. 

In 1931, we see a change away from the “exclusion” view. In the Oliver Farm case, 
supra, a tractor was expressly warranted to be well made, of good material and workman- 
ship. These representations were true, but the tractor was not of sufficient horsepower to 
do the work for which the seller knew the buyer intended to use it. Mr. Justice Sloan ad- 
mitted that there was a division of authority, then declared: “We think the better rule 
is that an express warranty of quality will not exclude an implied warranty that the article 
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will do the things that its description necessarily implies where there is nothing incon- 
gstent in the express warranty.” It was accordingly held that the seller could not recover 
for the tractor because of the breach of the implied warranty that the machine was reason- 
ably fit for the buyer’s use, even though the express warranty was not breached. 

This holding is now clinched by the Jenkins case. Here the plaintiff company sought 
to recover upon two notes given it for sound equipment for the defendant’s theater. The 
written contract of sale stated: “If after one picture is run, the equipment is not satisfac- 
tory, it will be removed, all money refunded, and the contract closed.” The defendant 
used the machine for more than one picture without complaint, but sought to return it 
because it was not fit for his business; and raised as a defense to plaintiff's suit on the 
notes an implied warranty that the machine would be reasonably fit for the purpose for 
which the seller knew the buyer intended to use it. Plaintiff argued the presence of any 
express warranty in the sales contract excluded any implied warranty. The court held, 
however, that since “satisfactory” in the express warranty might refer to cost of main- 
tenance or other subject matter not at all related to fitness for the chattel’s intended use, 
there was no inconsistency between the express warranty of “satisfactory” and the implied 
warranty of “fit for use,” and, further, that the mere existence of an express warranty 
does not exclude an implied one consistent therewith. 

The recent Kansas doctrine represents the great weight of authority in the United 
States. In the majority of our states the situation is covered by the Uniform Sales Act, 
which provides in Section 15, Subdivision 6: “An express warranty or condition does not 
negative a warranty or condition implied under this act unless inconsistent therewith.” 

Twenty-nine states have adopted the Uniform Sales Act. Many of these states had 
the “non-exclusion” doctrine before the passage of the act. In all decisions since the pas- 
sage of the act, the courts of the states having the uniform statute have held that it hit 
the problem squarely and have agreed with what is now the Kansas rule. Therefore we 
feel justified in assuming that in every state which has adopted the Uniform Sales Act, 
including those states whose courts have not passed upon the question, the law is similar 
to that in Kansas. 

There are four states which have not touched the problem either through enactment 
of the Uniform Sales Act or by judicial decision. They are: Delaware, Mississippi, West 
Virginia, and Montana. 

In the vast majority of states which have not the Uniform Sales Act the “non-exclu- 
sion” doctrine has been established by judicial decision. Corry v. Sylviay Cia, 192 Ala. 
550, 68 S. 891 (1915); N. Aloha Salmon Co. v. Hobbs, 159 Calif. 380, 120 Pac. 27 (1911); 
Thomson et al v. Colorado Portland Cement Co., 64 Colo. 156, 170 Pac. 949 (1918); 
Steinhardt v. Consolidated Grocery Co., 80 Fla. 531, 86 S. 431 (1920); Watson v. Smith, 
15 Ga. App. 62, 82 S.E. 633 (1914); J. W. Jenkins Sons’ Music Co. v. Stehley, 139 Kan. 
226, 31 Pac. (2nd) 33 (1934); Elfant v. Trahern, 156 La. 220, 100 S. 404 (1924); Boul- 
ware v. Victor Auto. Mfg. Co., 152 Mo. App. 567, 134 S.W. 7 (1911); J. B. Colt Co. v. 
Gavin, 262 Pac. 529 (New Mexico, 1928); Olson v. Wullivan, 109 Okla. 297, 234 Pac. 
634 (1925); Stark v. George, 252 S.W. 1053 (Texas, 1923). 

Four states alone are found supporting the contrary doctrine. They are: North Caro- 
lina, Arkansas, South Carolina and Virginia. Hyman v. Broughton, 197 N.C. 1, 147 SE. 
434 (1929); Elder Grocery Co. v. Applegate, 151 Ark. 565, 237 S.W. 92 (1922); Mull et 
al v. Touchberry, 112 S.C. 422, 100 S.E. 152 (1919); Ford Motor Co. v. Switzer, 140 Va. 
383, 125 S.E. 209 (1924). The doctrine is, in each case, as in the early Kansas cases, 
based upon the theory that if the parties express any warranties, they must have intended 
only those warranties to govern the sale, and none will be implied. Textbooks often cite 
cases from states other than these four as supporting the “exclusion” doctrine, but exami- 
nation shows that the cases have either been overruled or are too broadly interpreted. 

It is submitted that the present Kansas view is an enlightened one. The weaknesses 
of the contrary doctrine are obvious, first, the fact that an obligation imposed by an im- 
plied warranty is not a matter of intent, but an obligation imposed by law. Hence, the 
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argument that if parties place an express warranty in a sales contract they place in it all 
the warranties which they intend to govern the sale, and that none should be implied, 
falls to the ground. An implied warranty is ordinarily imposed by law when a seller has 
notice of the purpose for which the goods he sells are intended and when the buyer relies 
upon the seller’s judgment. The courts often talk about the necessity of “intent” on the 
part of the seller, but it should be recalled that this “intent” is often only a fiction. It js 
almost always true that the seller has no actual intent to make warranties which the law 
imposes and which it “implies” he intended to make. Second, even if the attempt is made 
to work out an implied warranty on the basis of “intent” it is doubtful that the failure to 
mention certain warranties that normally attach to a sale evinces an “intent” to exclude 
them, since the ordinary implied warranties of fitness for purpose and of merchantability 
are not likely to be specifically mentioned in the ordinary case. For example, let us sup 
pose B buys an automobile and gets a sales slip containing a written guaranty that the 
car is a 1934 model. How can it be argued, realistically, that the parties did not intend 
to deal on the basis of reasonable fitness of the car? Yet, according to the narrow view, 
this one express warranty would exclude any implied warranties that normally protect a 
buyer. Third, it can readily be seen from the foregoing illustration how such a doctrine 
would lead to fraud by a clever seller, who could avoid all implied warranties by placing 
in the sales contract some insignificant, unimportant and innocent-appearing express war. 
ranty—Cnas. B. ANperson and Menexaus F. Lirras, University of Kansas Law School, 


TRUSTEES—Duty to Record Trust Deed— 

A suit was instituted by a bondholder against the defendant trustee under a corporate 
indenture for damages occasioned by the trustees’ failure to record the mortgage, whereby 
a lien of subsequent date attached, and gave priority over the trust mortgage. Scherger v. 
The Union National Bank, 138 Kan. 239 (1933). Had the defendant, a corporation, not 
availed itself of a special defense, namely the Statute of Limitations, the Kansas Supreme 
Court would have had to decide as to the existence or non-existence of the liability of a 
corporate trustee, for failure to record the corporate mortgage. 

It does not appear in the facts of the instant case, as to whether or not there was in 
the corporate indenture, exculpatory provisions immunizing the trustee from liability for 
failure to make such recordation. 

It is the intendment of this comment to treat the two possible alternatives: 

A. That there was no provision regarding recording, and, 

B. That there was in the corporate indenture an exculpatory provision expressly 
exempting the trustee from seeing to the recording of such instrument. 

A. In cases where there is no exculpatory clause, it seems to be well established that 
the trustee is liable for his failure to record. 


“Among the implied duties of a mortgage trustee, one of the most imperative 
is to use requisite diligence to protect the security he has taken from the bond- 
holders. Being the grantee in the trust deed, this duty of vigilance requires him 
to exercise the care which a prudent grantee would deem to be necessary for his 
own protection, and in this behalf we do not doubt that he should see to it that 
the trust deed is duly recorded so that no liens of a subsequent date will attach and 
obtain priority over the mortgage lien. He is chargeable with any loss resulting 
from his neglect to record the trust deed.” Miles v. Vivian (C.C.A. 2nd. 1897). 


B. It is to be noted in examining a corporate indenture, that it is impregnated with 

express provisions exempting the trustee of liability for failure to perform certain obli- 
ations. 

Browning v. Fidelity Trust Co. (1918) 250 Fed. 321, lays down the rule that a trustee 
can limit his liability but not to the extent of contracting for freedom from liability for 
acts of gross negligence or acts done in bad faith, as “the law dictated by consideration 
of public policy determines a point beyond which the parties cannot agree to relieve a 
trustee from liability for breach of a trust duty. For instance, a trustee cannot contract for 
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immunity from liability for acts of gross negligence or for acts done in bad faith. Such 
contracts are repugnant to law.” 

This case is not cited as a test to be used to determine the extent to which an im- 
munity clause will be upheld. The case is important, however, in that it recognizes that 
the power of exemption from duties and liabilities comes into direct conflict with the 
question of public policy, which is in reality the foundation of law. At the same time, 
courts are ordinarily desirous to effectuate the so-called “intention” of the parties to a 
contract. Confronted by these two conflicting forces, courts have attempted to determine 
the propriety or impropriety of sustaining contracts providing for immunization of duty 
and exemption of liability for failure of recordation of a corporate mortgage. 

In a recent case, suit was brought in New York for the trustee’s failure to record, by 
the owner of bonds secured by a corporate trust agreement which was governed by 
Pennsylvania law. The exculpatory provision read that, “It shall be no duty of the trustee 
to record this instrument as a mortgage.” New York, applying Pennsylvania law, upheld 
the exculpatory provision as exempting the trustee from liability for failure to record. 
Benton v. Safe Deposit Bank (1931) 255 N.Y. 260, 174 N.E. 648. This view affirms an 
earlier Pennsylvania case, Bell v. Title Trust & Guaranty Co. (1928) 292 Pa. 228, 140 
Atl. goo. 

Ind New York the only litigated case is Green v. Title Guarantee and Trust Co. (1928) 
223 App. Div. (N.Y.) 12. In this case it was stated: 


“It is clear that the duties which defendant as trustee owed to the bondholders 
are fixed and determined by the provisions of the mortgage and the defendant 
could not be liable to a bondholder for failure to perform a duty unless it had 
agreed to perform it.” 

However, in the same case is the following statement as regards to the recording of 
a chattel mortgage. 

“The exculpatory provision cannot avail. The only person who could file the 
chattel mortgage is the trustee, and it could not excuse itself from doing something 
which was absolutely necessary to the preservation of the lien.” 


This is only dictum as the failure to refile the mortgage occasioned no injury. How- 
ever, it does point in the direction of imposing upon a trustee a duty, even in contradic- 
tion to an express provision of the contract, exempting him from such duty. 

It would seem that in view of the foregoing decisions, the question to be deter- 
mined, is in rather unsettled state, and a court in the future, called upon to determine it, 
can do so, relatively unbound by an unquestioned rule laid down in previous cases. In 
determining the case, the courts should as a progressive tribunal pay regard to the best 
interests of public policy. 

In the matter of construing contracts, some courts give cognizance to the stereo- 
typed view that the right of freedom of contract should go unfettered. It began early in 
our history as a matter of political, economic and even religious expediency, and it is in 
some aspects attributed to Adam Smith’s doctrine of /aisser faire. Pound, Liberty of Con- 
tract, 18 Yale Law Journal, 454. 

A more modern tendency, and the tendency of the more progressive jurisdictions 
is to restrict the freedom of contract when the welfare demands. The right of freedom 
of contract must yield to the public good. People v. Marcus (1891) 128 N.Y. 257. 

The Pennsylvania rule, providing that the exculpatory provision is valid, is not free 
from criticism. 

“If a trustee by virtue of its position owes any duties whatever to the security 
holder, certainly the duty to record must be primarily one of them. Recordation 
is so fundamentally a quality of the trust, and a disavowal of the duty must be 
deemed contrary to public policy.” Posner, Liability of the Corporate Trustee, 42 
Harvard Law Review, at p. 210. 

Bondholders are often widely separated, and far removed from the place where the 
bonds are sold. In the Kansas case, under consideration, it would not have been unusual 
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for individuals living in Illinois, California, or Texas to have become purchasers of the 
bonds. It is even doubtful that the ordinary bondholder would be aware of the existenc 
of the indenture, and even if he were, he would not be in a convenient position to see 
to the recording of the instrument. The indenture is drawn, as the result of conferences 
between the corporate obligor, the investment banker, and the trustee, by counsel for 
these interested parties. The bondholder has no hand in it. The transaction presents occa. 
sion to question the applicability of traditional contract principles which grew up jp 
the past, and visualize a situation where adverse interested parties, meeting face to face, 
more or less in equal bargaining position, iron out their respective rights and duties jn 
mutual give and take. 

It is argued that the pay of the corporate trustee is nominal, and that they cannot af. 
ford to assume a risk of liability. This contention is true, but the act of recording is also 
but a nominal duty—merely entailing the doing of a mechanical act, not extended or 
difficult. All conscientious trustees do, regardless of exculpatory provisions, check up on 
recording. 

In conclusion, it would seem that a court could and should hold the trustee to q 
stict accountability—one which partly arises from his relation to the investment public, 
thus recognizing his duties as not merely contractual, but also relational. Pound, The 
Spirit of Common Law, pp. 28-30.—Ouin K. Pererisu, Kansas University Law School, 


Res Ipsa Loquitur—Effect on the Trial of a Lawsuit— 

Plaintiff was a passenger on defendant’s interurban car. A control box exploded on 
the car and plaintiff jumped out a window to escape what she thought was danger. The 
Court in holding that the doctrine of res ipsa loquitur applied, stated: “The plaintiff, of 
course, has the burden to make out a case of negligence on the part of the defendant, but 
when she had shown she was a passenger, the explosion and fire in the car, and that the 
car and its equipment were within the control of defendants, together with her injury, 
she had made a prima facie case of negligence.” On the other hand, the Court approved 
the following instruction when the plaintiff established a res ipsa loquitur case: “The 
burden then rests upon the defendants to show by the evidence that such occurrence was 
not due to any defect in the construction of said car or to any negligence in the matter 
of supervision or inspection or in the operation of the car.” Woods v. Kansas City, Kaw 
Valley and Western Railroad, (1932) 134 Kan. 755 at 757 and 758, 8 Pac. (2nd) 404. 

It is generally agreed that three requirements are necessary for the application of 
the doctrine of res ipsa loquitur. First, there must be an injury caused by the application 
of an instrumentality within the exclusive control of the defendant. Second, the injury 
must be one that ordinarily would not arise had there not been negligence on the part of 
the defendant in the operation of the instrumentality. Third, the injury must have oc- 
curred, without voluntary action on the part of the plaintiff. Wigmore, Evidence (2nd ed. 
1923) Sec. 2509. It is not intended in this note to determine when the doctrine shall apply 
but rather determine the effect of the doctrine when it does apply. 

The Court in the principal case on page 759 approved a Washington case which 
stated: “A presumption of negligence attends the blowing or burning out of the controller 
on an electric street car to the injury of a passenger in the car.” In Ratliffe v. Wesley 
Hospital, (1932 135 Kan. 306, 309, 10 Pac. (2nd) 859, it speaks of the doctrine of res 
ipsa loquitur as follows: “It is not evidence of negligence and rests essentially on the 
absence of direct evidence of the defendant’s negligence. Hence, the inference arising 
under the doctrine is overcome when there is evidence of specific actions of negligence, 
and has no force in the presence of direct evidence.” 

In these opinions the Court approves instructions that seem to place the burden on 
the defendant to disprove negligence and speaks of res ipsa loquitur as raising an in- 
ference, creating a presumption, establishing a prima facie case. What do these phrases 
mean? What force does res ipsa loquitur have in Kansas? 

As to the effect of the doctrine on the burden of proof, it no doubt merely imposes 
upon the defendant the duty to go forward with the evidence. There is no shifting of 
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the real burden of proof. This must be considered settled since Mayes v. Kansas City 
Power and Light Co., 1926, 121 Kan. 648, 249 Pac. 599, though there was much loose 
language in the earlier Kansas cases. Thus, in Southern Kansas Railway Co. v. Walsh, 
1891, 45 Kan. 653, 659, 26 Pac. 45, the Court stated: “In such cases a prima facie pre- 
sumption of negligence on the part of the railroad company arises which throws the 
onus upon the company to disprove a want of care on its part.” Again in A.T. & S.F. Ry. 
Co. v. Elder, 1896, 57 Kansas 312, 317, 46 Pac. 310, the Court stated that after the plain- 
tiff established his general facts of negligence “it then became incumbent upon the com- 
pany, in order to escape liability, to show that the derailment resulted from inevitable 
accident or some thing against which no human prudence or foresight on the part of the 
company could provide.” Similar language may be found in R. R. Co. v. Burrows, 62 Kan. 
$9, 61 Pac. 439; Meador v. Ry. Co., 62 Kan. 865, 61 Pac. 42; R. R. Co. v. Brandon, 77 
Kan. 612, 95 Pac. 573. In Mayes v. The Kansas City Power and Light Co., supra, the 
Court declined to follow the Missouri rule which places the burden of proof on the de- 
fendant of negativing negligence by a preponderance of the evidence. The Missouri rule 
is interpreted in Price v. Metropolitan Street Railway Co., 220 Mo. 435, 1909, 119 S.W. 
932; Bloom v. Union Electric Light and Power Co., 1923 Mo. App. 251 S.W. 411. So in 
all res ipsa loquitur cases in Kansas, the defendant is entitled to the usual instruction 
placing the burden of proof on the plaintiff. 

Let us now consider how the doctrine affects other phases of the trial—for example, 
what effect does it have on the court’s duty to direct a verdict? On the duty to submit 
the issues to a jury? The problem divides itself into a number of situations. (1) What if 
plaintiff puts in only the basic facts for the application of the doctrine and rests? (2) What 
if plaintiff puts in additional evidence of defendant's negligence, i.e., in addition to the 
basic facts of case (1) above and defendant rests? (3) Same as 1, except that defendant 
puts in positive evidence negativing his negligence. (4) Same as 2, except that defendant 
puts in positive evidence tending to negative his negligence. 

How should the trial court proceed in each of these four situations? The answer de- 
pends upon the strength or weakness of the doctrine. This is necessarily very important, 
for the defending lawyer must know what risks he takes in resting without much effort 
on his part. If the doctrine has enough strength to compel a court, or even to warrant a 
court to direct a verdict, then defendant cannot afford to rest. The solution is not found 
in the various phrases which our court has used in describing the concept. Nor are text- 
books and treatises very helpful, for as Wigmore says, “Whether the rule creates a full 
presumption, or merely satisfies the plaintiff's duty of producing evidence sufficient to go 
to the jury is not always made clear.” Wigmore Sect. 2509. Resort must be had to the cases. 

Problem number three arose in Woods v. Kansas City, K.V. and W.R. Co., supra. 
Defendants had put in the testimony of their superintendent to rebut the plaintiff's prima 
facie case, and it is held that the case involved a jury question, and that the doctrine 
survived the defendant’s direct evidence. The Mayes case, supra, also supports this solution. 

Our researches have not disclosed any Kansas case in which problem (1) was in- 
volved. The decided weight of authority seems to indicate that the defendant is entitled 
to have the jury pass on his negligence even though he puts in no evidence, or to state 
it differently, the doctrine can do no more for the plaintiff than to take his case to the 
jury. In Rose v. Double Shoals Cotton Mills, 140 N.C. 115, 52 S.E. 121, the rule is thus 
stated: 

“The defendant may or may not introduce evidence, as it is advised. By fail- 
ing to do so, it admits nothing, but simply takes the risk of nonpersuasion. This is 
what is meant by going forward with testimony. He, by this course, says that he 
is willing to go to the jury upon the plaintiff's evidence.” 


Dicta in the Mayes case, supra, and cases therein cited point to this same rule, but 
the question was not involved for the defendant had put in considerable evidence, and 
on the facts the case belongs in problem three. Some writers indicate that there are some 
jurisdictions in which the court is bound to direct a verdict in such cases. Wigmore, supra 
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a note in 12 Calif. L. Rev. 138, and Heckel and Harper 22 Ill. L. Rev. 724. The cases 
cited by these writers do not generally present the problem squarely. See, ¢.g., North Chi. 
cago Street Ry. Co. v. Cotton, 140 Ill., 486, 29 N.E. 899. 

As to problem (2), a doubt is raised by Ratliffe v. Wesley Hospital, supra. Here it js 
suggested that the power of the doctrine vanishes in the face of direct evidence put in 
by the plaintiff. This represents an attempt to handle the doctrine in the same way when 
specific facts are testified to, as when specific facts are pleaded. Is it possible that the 
court mean to limit the doctrine to cases in which the plaintiff positively knows nothing 
as to what caused the injury? Is it possible that the court meant to penalize a plaintif 
who put in more proof than he needed? It is bad enough to penalize a plaintiff who 
pleads more facts than he needs. Byland v. Powder Co., 93 Kansas 288. It is not believed 
that the court meant to weaken the doctrine to such an extent as the language literally 
indicates. 

Problem (4), while a little different from the others, does not present anything new, 
The effect of the defendant’s testimony has already been considered in problem three. 
The broad language of the Ratliffe cas, supra—that the doctrine cannot stand in the face 
of direct testimony must be limited to the facts of that case—a case in which the defendant 
put in no evidence. In fact, the question was raised in the case by demurrer to the evi- 
dence. Defendant’s testimony should have no effect on the doctrine. For what defending 
lawyer will fail to put in testimony of some kind so as to shake himself loose from the 
effects of the doctrine? The effect of the doctrine should persist in all the four problems— 
certainly until the defendant has put in sufficient evidence to warrant a jury to disregard 
the possible inference or prima facie case—WitiiaM Cuappie and Fayette Rowe, Kan- 
sas University Law School. 


Attorney and Client—Contracts of Employment Fixing Fees According to 


Results Obtained— 


A law firm brought action against a theatre corporation to recover for professional 
services performed under an oral contract of employment. The contract provided that 
the plaintiff attorneys were to prosecute actions against state and county officials so that 
the defendants’ theatres might remain open seven days a week. The contract stipulated 
the amount of fees to be paid depending upon the success of the proceedings. It was 
further provided that in event the defendants’ theatres were kept open seven days a week 
for a year or more, regardless of the final outcome of the case, defendants would pay 
plaintiffs a reasonable attorney fee for all of their services in the action. Held, that the 
plaintiffs might recover for services performed under the contract. Kagey et al v. Fox 
West Coast Theatres Corporation et al (1934 139 Kan. 301, 31 P. (2d) 67. 

The defendants contended that this was a contract to retain plaintiffs to enable de- 
fendants to violate the laws of the state which forbid labor on Sunday. Revised Satutes 
of Kansas (1923) 21-952. Defendants sought to bring this case within the doctrine of 
Bowman v. Phillips (1889) 41 Kan. 364, 21 P. 230, 3 L.R.A. 631, 13 Am. St. Rep. 292, in 
which attorneys had been hired for a year at a stipulated monthly salary to defend certain 
saloon keepers for all future violations of the prohibitory liquor laws. It was held in that 
case that the contract was against public policy and void. The court in the principal case 
disposed of this issue by stating that “there is not the iniquity inherent in this contract 
that there was in the contract in that case.” This is probably true; however, the most ob- 
jectionable portion of the contract has been left untouched in the opinion. It is the sec- 
tion of the contract as pleaded by the plaintiff which states, “that in the event the motion 
picture theatres owned by defendants were kept open seven days in the week in the State 
of Kansas for a long period of time, to wit, for a period of one year or more, regardless 
of the final outcome of the case, defendants would pay plaintiffs a reasonable attorney 
fee.” Such contracts are likely to be for the purpose of delaying litigation rather than 
determining the meritorious issues in the case. If so, such contracts are detrimental to 
justice and against public policy. There seem to be no cases directly sustaining this point 
of view in Kansas or elsewhere, but numerous authorities declare that the law looks with 
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disfavor upon any contract, especially those made by attorneys, which tend to promote 
or cause litigation even though the suit is of a civil character. Ruling Case Law, Attorneys 
at Law, Sec. 123 p. 1042. On the basis of the above-quoted portion of the plaintiffs’ own 
ding in the principal case one might well conclude that the primary intention of the 
ies was to keep the defendants’ motion picture theatres open seven days a week and 
free from interference by officials for a long period of time “regardless of the final out- 
come of the case,” and not to test the validity or applicability of an existing statute. Such 
a contract seems objectionable and against public policy because it slows up litigation, 
tends to increase the number of law suits and appealed cases, throws the burden upon 
sincere litigants having a meritorious cause of action which deserves prompt attention 
by the courts, and in general affords temptation to interfere with administration of justice. 
It is proper to fix fees in advance upon a contingent basis—Stevens v. Sheriff (1907) 
76 Kan. 124, 90 P. 799, 11 L.R.A. (N.S.) 1153; Same v. City of Anthony (1907) 77 Kan. 
$39, 90 P. 800—and in any event the result of the litigation is a factor determining the 
amount of fee (Canons of Professional Ethics, number 12). The possible evil here is of a 
different nature, namely that an attorney should not be permitted to contract for delay- 
ing or obstructing justice. Ormerod v. Dearman (1882) 10 Pa. St. 561, 45 Am. Rep. 391). 
Though the allegation above quoted bears the conceivable construction of being an agree- 
ment to so delay, as pointed out by the court the contract must be read in connection with 
the other facts in the case. From the opinion it appeared that there was at least enough 
merit in the defendants’ case to secure an interlocutory injunction in the Federal District 
Court. Probably there was no actual understanding that the attorneys were to obstruct 
justice in the instant cause; surely the court did not intend to approve of an agreement 
for such delay. At any rate the case should not be regarded as authority upon the phase 
discussed in this note and apparently not considered by the court——E. G. Coomss, Kan- 
sas University Law School 


MUNICIPAL BEARER BONDS—Liability of Indorsers Under R.S. 52-1801— 

In the recent case of The Prudential Investment Company v. National Reserve Life 
Ins Co., reported in 137 Kan. 659, 21 Pac. (2nd) 373, the court had its first opportunity 
to construe R.S. 52-1801, which provides as follows: 

“The owner or holder of any corporate or municipal bond or obligation (ex- 
cept such as are designated to circulate as money, payable to bearer) heretofore or 
hereafter issued in and payable in this state, but not registered in pursuance of 
any state law, may make such bond or obligation or the interest coupon accom- 
panying the same, non-negotiable, by subscribing his name to a statement indorsed 
thereon, that such bond obligation or coupon is his property; and thereon the prin- 
cipal sum therein mentioned is payable only to such owner or holder, or his legal 
representatives or assigns, unless such bond, obligations or coupon be transferred 
by indorsement in blank, or payable to bearer, or to order, with the addition of the 
assignor’s place of residence.” 

The defendant is the transferror of a municipal bearer bond. It had been deposited 
with the state insurance commissioner, with the following inscription upon it in accord- 
ance with the requirements of the above statute. 

“This bond is our property. National Reserve Life Ins. Co. Geo. Godfrey 
Moore, Pres. or Vice-Pres., and is not transferable without our indorsement below, 
executed by the president or vice-president and secretary or treasurer.” 

The bond was then withdrawn from deposit, and sold and delivered to the plaintiff. 
The following signatures appeared on the back of the bond and directly beneath the 
above statement. 

“Geo. Godfrey Moore, President.” 

“I. G. Hayter, Treasurer-Secretary.” 

_ The plaintiff company seeks to hold the defendant company liable on the above 
signature as indorser. 
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Held—“That the described signature was not an indorsement of the bond under the 
terms of R.S. 52-604”—which is as follows: 
“A person placing his signature upon an instrument otherwise than as maker, 
drawer or acceptor is deemed to be an indorser, unless he clearly indicates by ap 
propriate words, his intention to be bound in some other capacity.” 


Obviously, there is but one problem involved in the case, namely, what significance 
is to be attached to the writings upon this bond in the hands of the plaintiff. What sig. 
nificance is to be attached to the fact that parties have complied with the special statute? 
While it might be argued that the statute had not been strictly complied with, that js 
not involved in the case because the opinion proceeds upon the theory that it was complied 
with. Naturally, the solution of the above problem depends upon a consideration of the 
purposes of the statute, the meaning of its provisions, and the significance to be attached 
to a compliance with those provisions. 

No doubt, the court correctly stated the purposes of this special statute when it said: 
“That was to make the bonds non-negotiable so that they could only be transferred by 
having the signature affixed.” Again, Harvey J. says, “The purpose of this is to prevent its 
loss through inadvertence or theft.” 

Before the final signature was placed upon these bonds, they were clearly non-ne- 
gotiable. And the statute provided a specific way in which the lost negotiability could be 
restored. It provides that this restoration is to be accomplished by, “indorsement in blank 
or payable to bearer, or to order . . .” Thus the statute sets forth three specific ways in 
which the bond may be made negotiable again. Clearly, the three indorsements named are 
all regular indorsements. Ordinarily, a regular indorsement performs three functions. It 
operates to pass the property in the bond, the promises inherent in the bond and make 
a new promise by the indorser. Evading the literal, commonly accepted meaning of the 
words of the statute, the court speaks of the statutory requirement as, “Some act was 
needed to take away the effect of this statement. This act was the signature described.” 
Again Harvey J. says, “the owner may remove that mark, but if he does so he must do 
it in a specific way.” And again, “until he made the additional entry thereon which re- 
moved his mark of ownership.” Thus we see the court substituting the words act, entry, 
removal of that mark for the specific statutory word indorsement. 

Of course this is the Court’s interpretation of the words of the statute and there is 
much to be said for not giving a word the same meaning at all times, for as Justice Holmes 
says in Towne v. Eisner (1918) 245 US 418, 38 S. Ct. 158. “A word is not a crystal trans 
parent and unchanged, it is the skin of a living thought and may vary greatly in color 
and content according to the circumstances and the time in which it is used.” Harvey J. 
in his concurring opinion stated that the entry made upon the bond served the purpose 
to make it again payable to bearer and negotiable on delivery. Smith J. in the majority 
opinion seemed to treat the signature attached as a qualified indorsement. Quoting from 
his opinion, “Manifestly, no one would buy them without the signature. This signature 
was not intended to bind the defendant in any way. It was only affixed for the purpose 
of making the bonds payable to others than the defendant, or its legal representatives.” If, 
as is suggested, this statement indicates that there was a qualified indorsement, it would 
operate to pass the property and the promises, but not to make a new promise by the de- 
fendant. R.S. 52-409. 

This interpretation by the court would again indicate that there has been a different 
construction placed upon R.S. 52-604, supra, in its relationship to R.S. 52-1801, supra than 
the usual construction relating to commercial paper would allow. From the facts in the 
principal case it appears that the signature was nothing other than a blank indorsement, 
and therefore, when the bond was negotiated a new promise was made and applying 
R.S. 52-604 the defendant consequently would have been liable. 

However, the policies and considerations in the principal case as indicated by the 
decision of the court merit an interpretation that is more than conjectural. The court 
decisively repudiates a strict legalistic interpretation which would be in accord with the 
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ordinary rules that are applied to the Negotiable Instruments Law. It must be remem- 
ered that the defendant had no choice in this case—he must sign if he desired to sell the 
bond or refuse to sign and thereby keep the bond indefinitely. This, of itself, is an im- 

nt factor indicating the defendant’s intention not to be bound. The inference is 
ssong that but for the special statute no signature would have been placed on the bond. 
It may be said that under the unusual circumstances surrounding the inception of this 
case—the dangers of fraud, of loss by theft or inadvertence, the fact that this is financial 
rather than commercial paper—these and the lesser considerations make it necessitous to 
interpret the statute in the manner that is most conducive to justice. This decision may 
be interpreted by some as an unfortunate digression from the usual construction placed 
upon the Negotiable Instruments Law, whereas, by others, it will command their in- 
sant approval as a realistic interpretation of a unique problem of the law. 

Joun Jay Darran, Kansas University Law School. 


BILLS AND NOTES—Endorsement after Maturity—Nature and Incidents of the 

Contract— 

The defendants are receivers of a bank which indorsed an overdue note to the plain- 
tiff. The note was overdue at the time of the indorsement. The plaintiff made demand 
within a reasonable time upon the maker, who refused to pay, plaintiff then notifying 
defendant of the demand and non-payment. The plaintiff, holder of the note, then sued 
the defendant indorser. Defendant’s demurrer was overruled and judgment rendered for 
the plaintiff on the theory that the indorsement constituted the issuance of a demand 
instrument as to the indorser. Amthauer v. Johnson, 138 Kan. 729, 27 Pac. (2nd) 241 
(1933). 

The decision follows the Kansas statute R.S. 52—207, the Kansas decisions, Swartz 
v. Redfield, (1874 13 Kan. 550; Shelby v. Judd, (1880) 24 Kan. 161; Lank v. Morrison, 
(1890) 44 Kan. 594, 24 Pac. 1106; and the general weight of authority. This case is one 
which again calls to mind the peculiar, special contract between the indorser of a ma- 
tured note and his indorsee. “The instrument takes on a new lease of life with respect 
to an indorser after maturity,” says Prof. Chafee in an article “Rights in Overdue Pa- 
per”, 31 Harvard L.R. p. 1104, at p. 1125, “and his equitable defenses are not let in until 
a reasonable time after he indorses, although the paper is apparently overdue. The promise 
is to pay on demand. A contract after maturity has a special maturity of its own, i., a 
reasonable time after execution, and bona fide purchasers within that time will be pro- 
tected from all equities of the party who signed, even equitable defenses.” 

A note negotiable in its form is not rendered non-negotiable by the fact that it is 
past due. Doepke v. Cocke, (1932) 45 Ga. App. 65, 163 S.E. 310; Coffin v. Talbot, (1933) 
Fla. 148 So. 184. The signature of the indorser, as a matter of law, still imports considera- 
tion. Fairley v. Falcon, (1927) 204 lowa 290, 214 N.W. 538. Though a taker of a nego- 
tiable instrument after maturity is not a holder in due course, and the instrument in his 
hands is subject to defenses, Bank v. Clarke, (1916) 99 Kan. 18, 160 Pac. 1149; Wilhoit 
v. Seavall, (1926) 121 Kan. 239, 246 Pac. 1013; N.I.L. Sec. 52, the legal holder of a note 
may sue thereon regardless of whether he is a holder in due course, Wenzlaff v. Bank, 
(1927) 51 S.D. 447, 214 N.W. 844, and a judgment in favor of the maker because of 
the holder’s failure to prove himself to be a holder in due course does not preclude an 
action against the payee indorser, Whitman v. York, (1926), 192 N.C. 87, 133 S.E. 427, 
and his rights will be superior to secret equities of ownership of third parties. Litdle v. 
Shields, (1933) Texas, 63 S.W. (2nd) 363. 

In the three Kansas cases cited in the above paragraphs the defendant prevailed be- 
cause of lack of demand and notice of non-payment. Hence “demand” in the statute 
means demand on refusal by the primary obligor. There are, then, other issues to con- 
sider in regard to the case involved in this discussion. Just as notice of dishonor is neces- 
sary to charge a regular indorser of a negotiable note, Guaranty Inv Co. v. Gamble, 
(1918), 102 Kan. 791, 171 Pac. 1152, so the indorsee of demand paper, or paper overdue, 
is not relieved from the necessity of demand and notice of dishonor in order to hold the 
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indorser. Bardshar v. Chaffee, (1916) 90 Wash. 404, 156 Pac. 388. This holding is in ac. 
cord with the decisions of the Kansas court refusing to allow the plaintiffs to recover 
in the three cases cited above. The holder of a note which was indorsed to him after 
maturity has a demand instrument and must, in accordance with the law regarding de. 
mand paper, present the note to the maker within a reasonable time after he has received 
it from the indorser. If the maker refuses payment, he must then give notice to the indors. 
er in order to hold him liable, within the time fixed by law for such notification. And 
such a holder is not relieved of this duty of diligence by the fact that every indorser js 
aware that the maker is insolvent. Baker v. Valentine, (1926) 216 Ky. 801, 288 S.W. 771, 
The indorsee must not rely upon statements of the maker as to any compromise on the 
payment of the obligation, as a subsequent presentment to the maker of the note by the 
plaintiff does not revive the original liability, and the indorser is discharged of any liabili. 
ty on the instrument he has indorsed after the lapse of a reasonable period of time with. 
out having received notice from the indorsee. Torgerson v. Ohnstad, (1921) Minn., 182 
N.W. 724. 

The statute of limitations may begin to run at different times on a note as regards 
the different parties liable thereon. It begins to run in favor of a maker at maturity. And 
it starts running in favor of a post-maturity indorser on it at the date of the indorsement. 
Part payment of an overdue note by the maker will not remove the bar of the statute of 
limitations in a suit commenced against the indorser, since the latter’s obligation is separ. 
ate and distinct from that of the maker. Morgan v. Huffman, (1926), Montana, 247 Pac, 
326.—Locan J. Lang, Jr., 36, Kansas University School of Law. 


Is the Compulsory Reference Statute a denial of the right to trial by jury? Can a 
pt person appeal from a judgment entered against him? 

Action begun October 19, 1932, to recover from parent corporation and its remote 
subsidiary corporations for legal services rendered them. The parent was adjudged bank- 
rupt February 28, 1930; the subsidiary was adjudged bankrupt (in legal effect, as treated 
by the court) March 8, 1933. Action defended in the court below, not by trustees in 
bankruptcy of the corporation, but by the corporation itself. On order of reference, ver- 
dict was rendered for plaintiffs on May 25, 1933, after a trustee in bankruptcy had been 
elected for the subsidiary and had elected not to defend the action. On defendant's appeal, 
which was prosecuted still by the corporation and not by the trustees, the Supreme Court 
held: (1) Order affirmed over the objection of the defendant that the reference did not 
deprive them of the right to trial by jury. (2) And against the objection of the plaintiff 
that the appeal was not prosecuted by a proper party. The court answered defendant's 
contention of their right to trial by jury by (a) citing Lapham v. Kansas and Texas Oil 
Co. (1912) 87 Kan. 65, where the court was required to determine, over the objection of 
one party, whether the motion should be allowed or a jury trial awarded, and held that 
the pleadings are determinative of the question, and (b) by citing Section 60-2923 of 
Kan. Rev. St. (1923), which provides, “When the parties do not consent, the court or 
judge may direct a reference when the account is long and on one side only, in which 
case the referee may be directed to hear and report upon the whole issue.” Kagey and 
Black v. Fox West Coast Theatres Corporation and the Kansas Theatres Company, ap 
pellants. 139 Kansas 301. 

The above case will be referred to as the principal case in the following comment. 

The decision avoids the difficulty of the defendants objection of denial of trial by 
jury by practically ignoring it; and in effect it makes such compulsory reference statute 
constitutional. 

In the Bill of Rights, Section 5, of the Kansas Constitution, it is provided that, “The 
right of trial by jury shall be inviolate.” Kimball v. Connor, 3 Kan. 414, construes this 
section to mean that trial by jury is thereby guaranteed only in those cases so triable at 
Common Law. In the principal case, the action is to recover money for legal services. 
It is nothing more than a Common Law action, e.g., assumpsit. Why, therefore, is not 
the reference statute, as applied to the principal case, violative of the Kansas Bill of Rights? 
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There is one Kansas case, Estey v. Holdren (1928) 26, Kan. 385, 267 Pac. 1098, which 
recognizes that actions justiciable at Common Law have always been triable by a jury and 
that such a right cannot be taken away. But neither did this case attempt to show why 
the reference statute wasn’t unconstitutional. The writer will attempt to show that this 
case could have declared the compulsory reference statute unconstitutional when it was 
confronted with such question. 

There are many courts that have held where the action is one which is not referable 
by the rules of Common Law it is not the subject of a compulsory reference, and a sta- 
tute which provides for such a reference is unconstitutional. St. Paul and Sioux City Rail- 
road v. Gardner (1872) 19 Minn. 132, 18 Am. Rep. 334. Also the fact that the jury trial 
would be iong and tedious, involve presenting complicated and technical facts in evi- 
dence, does not justify its denial or order for reference except by the parties’ consent. 
Andrus v. Home Ins. Co. (1889) 73 Wis. 642, 41 N.W. 956; Estey v. Holdren (1928) 
126 Kan. 385, 267 Pac. 1098. 

In some of the states the practice of referring actions involving the examination of 
long accounts has prevailed from an early period. It is held in these jurisdictions wherever 
a compulsory reference was permissable prior to the adoption of the Constitutional 
guaranty of a right to jury trial, in actions involving a long account, that they are not 
prohibited by such guaranty. Lee v. Tellotson (1840) 24 Wend. 337; Steck v. Colo. Fuel 
Co. (1894) 142 N.Y. 236; Poultry Producers Union v. Williams (1910) 58 Wash. 64; 
Smith v. Kunert (1908) 17 N.D. 120; Triban v. Strowbridge (1879) 7 Ore. 156. In turn- 
ing to the Kansas Territorial Statutes of 1855 at Section 24, page 570, we find, “When 
it shall appear to the court that the trial of such action will require the examination of a 
long account on either side, such court may, without such consent, make the same order 
of reference.” So by this and the cases cited, the Kansas cases are explainable. But, if 
these recent cases under the compulsory reference statutes are upheld on these old statutes, 
how were these territorial statutes upheld? In Norton v. Rooker (1842) 1 Pinney (Wis.) 
195, it was done by looking at states which had sustained their statutes. In other words, 
the territories, to find reasoning to uphold their own, looked to states upholding their 
statutes; and in turn, the states say we had such a statute before our constitution was 
adopted, so it is constitutional now. The writer believes for the following reasons that 
such a statute before the state constitution was adopted, especially that of Kansas, would 
not have been upheld. 

Provisions of the Federal Constitution, in so far as they can apply, may, however, 
be made applicable to territorial matters by express provision in the Organic Act of a 
particular territory. Webster v. Reed (1850) 11 How. (U.S.) 437. Hawai v. Mankichi 
(1902) 23 S. Ct. 787. By Section 23 of the Organic Act of Kansas of 1854, we find the 
words “That the legislative power of the territory shall extend to all rightful subjects of 
legislation consistent with the Constitution of the United States.” With a reasonable 
interpretation, this would mean that Congress, in making Kansas a territory, meant that 
it should adopt its legislation within the bounds of the United States Constitution. While 
it is true today that the first ten amendments of the Constitution do not apply to states 
but only to the Federal Government, Congress aparently meant that they apply to the 
Kansas Territory. Further than this, the provisions relating to the right of trial by jury 
in suits at Common Law apply to the territories of the United States and such has been 
held. Thompson v. Utah (1897) 170 U.S. 346. Again this article is in force in all the 
organized territories of the United States. Kennon v. Gilmer (1888) 131 U.S. 28. And, a 
territorial statute prohibiting a trial by jury in matters of fact on which certain suits were 
founded is void when the Organic Law of the territory by express provision and by refer- 
ence extends the laws of the U.S. over the territory so far as applicable. Webster v. Reid 
(1845) 11 How. (Iowa) 460. 

So it seems that the Territorial Statute of Kansas should have been violative of the 
United States Constitution. The defendants’ objection in the principal case might well 
have been sustained. 
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Another inconsistency arises where the Federal Courts are sitting in Kansas. 
can not apply such a statute because it would be in violation of the United States Constj- 
tution. Howe Machine Co. v. Edwards (1878) Fed. Cas. No. 6,784; United States y, 
Rathbone (1828) 2 Paine 578. 

Could the appellant make such an appeal after adjudicated a bankrupt? The mere 
fact of an adjudication in bankruptcy does not cause a pending suit to abate nor deprive 
the court of the jurisdiction which it has validly acquired over such a suit, but it may, 
unless restrained, proceed to render a valid judgment therein. Martin v. Oliver (1919) 
260 Fed. 89; Chase v. Farmers Nat'l Bank (1913) 202 Fed. 904; Brazil v. Azuedo (1916) 
32 Cal. App. 364, 162 Pac. 1049. But the appeal can’t be made after he is discharged, 
Thatcher v. Rockwell (1881) 105 U.S. 467; Sanford v. Sanford (1854) 58 N.Y. 67. True, 
In re Ellsworth (1919) 277 Fed. 128, the court said that the state proceedings were at 
once superceded by an adjudication in bankruptcy. This case is clearly in the minority, 
For as a general rule, the bankruptcy of a party does not prevent the hearing and deter- 
mination of an appeal from a judgment of a state court by the appellate court of the 
state. Smith v. Meisenheimer (1898) 104 Ky. 753. The bankrupt, prior to his discharge, 
has sufficient interests in preventing the establishment of a claim against him to enable 
him to maintain an appeal. Schoonmaker v. Pittsburgh Contracting Company (1916) 161 
N.Y.S. 186; Sanford v. Sanford (1854) 58 N.Y. 67. So in the principal case, the trustees 
merely made a resolution they would not defend. This did not have any effect whatso- 
ever upon the defendants being able to appeal from the judgment. If the trustee decides 
that there will be no profit in pursuing a pending action, he may decline to do so, and 
the bankrupt may continue it in his own name. Griffin v. Mutual Life Ins. Co. (1904) 
119 Ga. 664.—Merte Tecarpen, Kansas University Law School. 
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This banquet has been arranged by the Bar Association 
of the State of Kansas and every lawyer in the state is 
invited. Tickets are $2.00 and must be secured in ad- 
vance from Mark Drehmer, 120 W. Seventh St., 
Topeka, Kansas. 











Wyman & Wyman is the name of a new 
frm of attorneys in Hutchinson, Kansas, 
composed of Max Wyman, County At- 
torney of Reno County, and Erskine Wy- 
man, who sometime ago resigned as 
Assistant United States Attorney for the 
District of Kansas. We note that the firm 
will be engaged in the general practice of 


the law. 
* * * 


Hon. C. L. Swarts, a member of the law 
firm of Faulconer, Dale & Swarts at Arkan- 
sas City, has been engaged in the profession 
of law fifty-two years. Twelve years of that 
time he was Judge of the District Court of 
the old Nineteenth Judicial District com- 
prising Cowley and Sumner Counties. Ex- 
cept for this brief period of service on the 
bench Judge Swarts has been engaged in 
the general practice of the law in Cowley 
County. He has just passed his 83rd birth- 
day, goes to his office every day and works 
at his desk. During the past summer he 
with his wife visited relatives in Utah and 
while there flew over the Rocky Mountains 
in an airplane and now advises everyone to 
use the air for travel. 

* - . 

The following are now the officers of the 
Saline County Bar Association: Frank B. 
Bristow, President; Arch L. Taylor, Vice- 
President, and Carl S. Byers, Secretary- 
Treasurer. They state that they have been 
holding three or four meetings a year for 
the discussion of matters of interest to the 
members of the bar, and that visiting law- 
yers are always welcome at these meetings. 
Why not have a luncheon once a week as 
the Wichita Bar Association does? It gives 
the visiting lawyers more chance. 

* * * 

Olin Buck, brilliant junior member of 
the law firm of Lillard, Eidson and Buck, 
died in Topeka after a very short illness, 
on July 21st. His death is a real loss to the 
Topeka Bar as well as to the members of 
the firm with whom he was associated. He 
graduated from the Washburn Law School 
in 1924 with one of the most brilliant 
records made at the Law School. He then 
studied one year at the Harvard Law 
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School and upon returning to Topeka went 
into the firm of which he later became a 
member. Mr. Buck’s wife died about a 
year before he did, also very unexpectedly. 
His death is regarded as a tragedy by all 
who knew him. 

os * * 

Sidney J. Brick is now associated in the 
practice of law with the firm of Long, De- 
pew & Stanley of Wichita. Mr. Brick was 
formerly with the firm of Miller, Gumbiner 
& Sheffrey of Kansas City, Missouri. 

* + - 

Charley Bucher, one of Montgomery 
County’s most colorful and brilliant at- 
torneys, died in Coffeyville late in the 
summer following a week’s illness. He had 
been in ill health for the past few years. Mr. 
Bucher was associated in legal practice at 
Coffeyville with his son, Barney, although 
he had not been active for the past several 
years. 

* * . 

The Montgomery County Bar Associa- 
tion held its regular quarterly luncheon 
and meeting on Oct. 1, 1934, in the private 
dining room of the Hotel Booth in Inde- 
pendence, Kansas. The speakers were Hon. 
Charles Ise, Coffeyville, John M. Cook, 
Independence, and Hon. Douglas Hudson, 
Ft. Scott, President of the State Bar Assoc- 
iation. After the luncheon which was well 
attended, the members of the association 
held a Golf Match at Sunset Hills Golf 
Club. The lawyers under two teams cap- 
tained by Judge J. W. Holdren and Presi- 
dent Walter McVey had a great contest 
which as could be expected, ended in a 
general argument and neither team was 
declared winner. Hon. A. T. Ayres, and 
Hon. J. T. Cooper were guests at the 
luncheon. 

* * * 

The following interesting item comes 
from B. P. Waggener in Atchison: “We 
had a man on trial here before the District 
Court of this county this week. The jury, 
after deliberating three or four hours, re- 
turned into court and asked the following 
question: “What is the difference between 
“not guilty” and “acquittal”? ’ After hav- 
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ing this matter explained, they again re- 
tired and returned into court with a verdict 
containing six marks ‘not guilty’ and six 
marks ‘guilty.’ Upon being advised that 
this was not a verdict, they finally decided 
that they could not agree, and were dis- 
charged. So much for the outstanding in- 
telligence of a jury.” 
* * * 


While the State is congratulating both 
itself and Alf Landon on his re-election as 
Governor of the State of Kansas and sug- 
gesting that in the face of the Democratic 
landslide Alf who can successfully stem 
the tide in his own state might be an ad- 
mirable candidate for President of the 
United States on the Republican ticket, it 
should be remembered that Alf was pri- 
marily trained and educated as a lawyer 
and is only in the oil business for financial 
reasons. Perhaps after all that is the reason 
Alf has made the state a good governor 
and why the people want more of him. 

* * * 


Frank Clampitt, Independence attorney, 
who for the past three years has been 
associated with Chester Stevens has recently 
branched out for himself. He is now lo- 
cated in the Stanford Building in Inde- 
pendence. 

* * * 

W.P. Washington, a member of the bar 
from Leoti, passed away late during the 
summer at the age of eighty-one years. 

He was admitted to the Bar in Hender- 
son, Kentucky, on April 6, 1873. He served 
two terms as City Attorney for that city 
and in the year 1883 moved to Meade 
County, Kansas, where he remained until 
1886 at which time he removed to Leoti 
in Wichita County, Kansas. He remained 
in the active practice of the law almost un- 
til the day of his death. 

Mr. Washington was Dean of the West- 
ern Kansas Bar and was one of the oldest, 
if not the oldest practicing attorney in 
Western Kansas, having been so engaged 
for more than 61 years. 

Mr. Washington was active in Demo- 
cratic politics throughout his life and was 
elected to the office of County Attorney 
on the Democratic ticket and served in 
such official capacity for several terms. 

He was a member of the Masonic Lodge; 
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also, being a Scottish Rite Mason; Shriner; 
an Elk; and an Odd Fellow. 

Funeral services were held from the 
Washington home in Leoti, Kansas, cop. 
ducted by the Masonic Lodge of that city, 
He was taken to Great Bend for interment 
in the Great Bend mausoleum. 

Four sons survive, H. W. Washington, 
Little Rock, Arkansas; Harry M. Wash. 
ington, 4832 Summit, Kansas City, Mis 
souri; W. B. Washington, Jr., Dallas, 
Texas; and, Herschel L. Washington, 121 
Ward Parkway, Kansas City, Missouri, 


AN ELECTION STATUTE HELD 
UNCONSTITUTIONAL 
In a recent ruling of the District Cour 
of Cowley County, on a motion to quash 
a criminal Information, R.S. 25-1707 was 
held unconstitutional. 

The statute referred to is Section 1, 
Chapter 137, Laws of 1g11, entitled, “An 
act to prohibit the publication of unsigned 
political advertisements,” etc. The section 
in question, in substance provides: 


“No person shall publish or cause 
to be published in a newspaper or 
other periodical, any paid matter 
which is designed or tends to aid, in- 
jure, or defeat any candidate for nom- 
ination for public office or candidate 
for election to public office unless the 
name of the chairman or secretary 
or the names of two officers of the po- 
litical or other organization inserting 
the same, or the name of some voter 
who is responsible therefor, with his 
residence and street address and num- 
ber thereof, if any, appear therein in 
the nature of a signature.” 


The statute was attacked on constitu- 
tional grounds (1) that it violated the Bill 
of Rights of Kansas, in that it denies the 
right of freedom of speech and of the 
press, (2) that it violated the Constitution 
of the United States in that it denies equal 
protecion of the law. The District Court 
sustained these contentions and quashed 
the information. 

In the discussion at this hearing some 
interesting things were developed. 

It was contended that the purpose of the 
Legislature in enacting the statute was to 
prevent anonymous political advertising, 
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but only made it a crime if the advertise- 
ment was paid for, whereas the one who 
desired to print anonymous advertising 
against a candidate could do so if he could 
scure its publication without paying for 
it and no crime would be committed. 

Another novel situation under this 
statute was illustrated by the case of a 
citizen of the county desiring to print his 
convictions for or against candidates for 
public office, but for the simple reason 
that he moved his residence from one pre- 
cinct to another in a city where registration 
of voters is required, he at the time is not a 
yoter and under this statute, being unable 
to qualify as a voter, he is prohibited from 
publishing any paid matter in a newspaper 
or other periodical however lawful or in- 
nocent the publication might otherwise be. 
This it was contended made the statute 
a complete denial to a citizen of the state 
of the right to speak and publish freely 
lawful matter concerning candidates for 
public office. It is said that the statute does 
not make the right to publish dependent 
upon citizenship but upon the citizen’s 
qualification to vote at the time of making 
the publication. 

Another proposition urged was that al- 
though this statute was enacted in r1g11 it 
is a matter of common knowledge that 
practically every candidate and every news- 
paper in the state has for all the years 
violated it with impunity. No case resting 
upon the statute has ever reached the Su- 
preme Court of the state and few, if any, 
prosecutions under it have ever been in- 
stituted prior to the one then before the 
court, and on this point there was cited the 
opinion of the Supreme Court of the 
United States in Yick Wo v. Hopkins, et 
al, 6 Sup. Ct. Rep. 1064 where it is held: 


“Though the law itself be fair on its 
face and impartial in application, yet 
if it is applied and administered by 
public authority with an evil eye 
and an unequal hand, so as to prac- 
tically make unjust and illegal dis- 
criminations between persons in sim- 
ilar circumstances material to their 
rights, the denial of equal justice is still 
within the prohibition of the consti- 
tution.” 


While the District Court did not par- 
ticularize in its ruling, it did hold that this 
statute violated the Constitution of the 
United States and of the State of Kansas. 

* * * 

Thomas F. Doran was elected president 
of the State Historical Society on October 
20th, succeeding Senator H. K. Lindsley of 
Wichita. 

* o = 

The paintings of the various justices of 
the United States District Court, which 
were completed as a PWA project by the 
artist Alan Sells last spring, have been 
framed and hung in the court room in 
Topeka, together with the old portraits of 
Judges Dillon, Foster and Williams, which 
have hung for years in the old court room. 
The new portraits are of Judges Pollock, 
Hook, McDermott, Hopkins and Brewer. 

* * * 


Horace H. Watkins of Dodge City, who 
was admitted to the bar last June, has be- 
come a member of the firm of Scates & 
Watkins, the firm name now being Scates, 
Watkins & Watkins. 

* * * 

Sidney Foulston, the big brother of Bob, 
has just been elected County Attorney of 
Sedgwick County, Kansas. Sidney and 
Clyde Hudson, who was elected Probate 
Judge, are apparently the only two exhibits 
which the Republican Party has to offer 
in Sedgwick County in proof of the fact 
that there are still a few Republicans left 
in the vicinity of Wichita. 

* * * 


Robert Stone has just recently returned 
from Florida, where he went with a pull- 
man car of other lawyers, to take Henry L. 
Doherty’s deposition in the latest gas con- 
troversy. We wonder what business Bob 
had in January that prevented the deposi- 
tion being taken then. 

* * * 

Frank H. McFarland, popular member 
of the Legislature from Shawnee County, 
has just returned from the United States 
Veterans’ Hospital in Wichita, where he 
has been for a number of weeks recovering 
from an attack of Amebic Dysentery. 

* * * 

Just before the election we received this 
item of interest from Montgomery County: 

The lawyers in this county as usual are 





170 


taking considerable interest in politics. 
Hon. J. W. Holdren is running for District 
Judge, Richard L. Becker for County At- 
torney and Judge Aubrey Neale for Judge 
of the City Court of Coffeyville. None have 
any opposition in the general election. Hon. 
Harold McGugin, Coffeyville, is a candi- 
date for re-election for Congress. Warren B. 
Grant is candidate for state representative. 
Jay W. Scovel of Independence is Chairman 
of the Republican Central Committe, Jake 
Leiberman, Caney, Secretary of the Repub- 
lican Central Committee and Frank Clam- 
pitt of Independence is the Chairman of the 
Young Republican Club of Montgomery 
County. Judge Aubrey Neale, Coffeyville, 
is Third District Chairman of the Young 
Republican Club. A. R. Lamb, Coffeyville, 
is Treasurer of the Republican Central 
Committee, Robert Wagstaff, Independence, 
is chairman of the Independence Young 
Republican Club. Clem Hall, Coffeyville, 
who is now employed in Chanute with the 
HOLC is the County Chairman for the 
Young Democrats and J. A. Brady, Cherry- 
vale, is Chairman of the Democratic Cen- 
tral Committee. Ben Berg, Independence, is 
City Chairman of the Democrats. 

Probably now that the election is over 
the litigants of Montgomery County will 
have an opportunity to have somebody 
available to take care of the law practice. 

* * * 

Samuel H. Barr, an attorney of Mont- 
gomery County, died during the summer 
after an illness of several weeks. 

* * * 

General George Wark, Caney, has taken 
up the general practice of law, having tak- 
en over the practice of S. H. Barr, de- 
ceased. 


The JouRNAL 


We are advised that John D. M. Hamil. 
ton, counsel for the Republican National 
Committee, and Judge Walter T. Chaney 
of the Topeka bar, spent most of their 
time in the two months preceding the 
election making speeches on behalf of the 
Republican Party throughout the ‘state, 
Judging by the results obtained, they might 
profitably be turned loose along the At. 
lantic Seaboard during the 1936 election. 


Mr. Carl G. Tebbe of Wichita and Miss 
Nan Wright of Hutchinson were married 
in Hutchinson on September 12th, 1934. 
Mr. Tebbe is associated in the practice of 
law with the firm of Brooks, Brooks & 
Fleeson of Wichita. 

2 « e 


The four deputies who will assist Sidney 
L. Foulston when he takes over the Coun- 
ty Attorney’s office of Sedgwick County on 
January 14th, 1935, are Roger Almond, a 
member of the firm of Hegler, Roberts & 
Almond, William C. Hook of the firm of 
Long, Depew & Stanley, Pat Warnick of 
the firm of Patterson & Warnick, and John 
Gerety, assistant attorney for the United 
States Veterans Administration. 

* * * 


This column is not very satisfactory this 
month. Out of one hundred and five re- 
quests for news items made to the lawyers 
of the state in the various counties, there 
were only five responses. This is the fault 
of everyone who reads this magazine, and 
it might be a good idea to start now and 
jot down and send in news items for this 
column so that there will be a good set-up 
in the February number. 





ATTENTION 


Every lawyer in the state is invited to be present at the dinner on December 1, 7:00 
p-m., Hotel Kansan, Topeka. This dinner is given by the State Bar Association in honor 
of the fifty years’ consecutive service of Judge Johnston as a member of the Supreme Court. 
On account of the necessity of knowing in advance the number who will be present, all 
tickets must be secured in advance from Mark Drehmer, 120 West Seventh Street, Topeka. 
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It’s fine to see the frosts again. The chipmunk has laid in his winter’s stores. The old backlog blazes 
with delightfully carressing flames as we gather round for another fireside talk. And what a summer! 
What a summer in good old Kansas! Let us hope it will establish the record for another half century 
at least. 





This time it seems good just to talk somewhat at random. During the summer quite a few have 
dropped in with suggestions. Not many letters, but oral requests to keep on with the column. 





Joe Rogers of the Wichita bar says, “I think it would be a good idea if Congress was made up of 
lawyers.” If Congress, then why not the legislature? He thinks there is too much “errata”, too much 
half-baked legislation, too little thinking above the ears and too much below. After all, we have to admit, 
do we not, that most of the real work of government has come from our profession. Look at the long 
list of executives, presidents and governors; then single out the great legislators; and, of course, the third 
branch of government consists entirely of members of the bar. Our profession has been the leader in 
government. But even government needs some leaven. Business men may not be a success in politics. 
What do you think? How many so-called business administrations have succeeded? And yet government 
somewhere needs the influence of the non-professional man. 





Then the question comes up, “Would a jury consisting wholly of attorneys be a success?” At the 
last meeting of District Judges it was seriously argued that in many cases specialists on the question at 
issue should be drafted for the jury. I cannot believe that a jury of specialists would be more likely to 
agree or to reach a just verdict than a jury made up from all walks of life. There is no more stubborn, 
Do more insistent exponent of his own belief and theory than a specialist. It would be like pulling teeth 
to get five specialists to agree on anything, to say nothing of twelve. It’s the well-rounded group who 
can get together and come nearer solving a knotty problem of separation and interpretation of evidence 
from the lips of prejudiced or impartial witnesses. 





Take the question of preparation for admission to the bar. We are all the time trying to raise the 
standard, which is well. You have a hobby along this line. Here’s mine. One year in law school, two 
years in an accredited law office, one year finishing in law school. The first year gives the student a start 
in fundamentals. Then if he had two years in an office where he would pay the same tuition as in school, 
be taught by accredited attorneys and given practical, every-day work—I do not mean chasing hopeless 
collections entirely—he would be ready to return to school and get the full benefit of teaching by those 
most proficient in the theory of law. The attorney could afford to give the pupil practical work because 
he would be paid for it. The attorney would need to qualify for such work and on his failure to turn 
out satisfactory work should be taken off the accredited list. After four years of this kind of preparation, 
the pupil would enter his life field with some confident assurance that he was ready to take his place in 
successful endeavor. As it is he must pay for his lack of preparation by failure and discouragement and 
a realization that he is not at all ready. A doctor meets the situation by becoming an interne. An attorney 
often flounders about until someone takes a paternal interest in him. The client, if he has any, suffers; 
the attorney suffers; the profession suffers. The average client no more wants to employ an experiment 
than does the doctor's patient. Maybe this is just a hobby. But you who have faced the hard-boiled world 
with nothing but a sheepskin and a certificate “admitting you to practice as an attorney and counsellor 
of the Supreme and all inferior courts,” ought to have some real ideas about it. 

Another random thought. What should be the attitude of attorney and judge toward collection of 
fees in a divorce case where the parties have decided to start life over? I can hear everyone saying, “Well, 
that’s easy.” “Yeah,” as the schoolboy slang goes today, “ask another.” An attorney walks into the judge's 
office, hands him a citation in contempt for a husband who has failed to pay fees. The judge asks, “Are 
the parties living together again?” “Oh, yes, but that is no reason why he shoud not pay my fees.” Per- 
fectly legitimate as a complaint if we see only one side. 
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Now turn the other page. A young wife, or perhaps an old wife, has suddenly become incensed 

her husband. She rushes to an attorney recommended by a friend as a good ye attorney. She a 
out her troubles. He is interested. Oh yes, her husband is able to pay. Of course, a divorce. Maybe, how. 
ever, she went to the right lawyer and he tried to help her straighten things out first. Anyway, the cag 
arrives in court. An order for attorney fees, court costs and alimony is made. It is duly served. The Wife 
thinks it over. So does husband. They see the error of their ways. They decide to re-unite. But the Wife 
has employed an attorney. There is an order to pay. The husband had nothing to do with it. He ask; 
why he should pay for something of that kind. But there is the order. The attorney wants his pay. He has 
done some work. If the husband is cited for contempt he becomes angry, morose. Often a new quarrel 
starts with the wife. But still the attorney thinks he ought to be paid. 





The answer. An attorney who deals with divorce cases is dealing with human relations and th 
home. We want to keep families together, homes intact. That is the policy of the courts. So an a 
who takes this kind of a case takes it with the gambler’s chance that the suit will be dismissed and he 
will be unable to get his fees without disturbing the family reunion. He should not expect a judge to 
send the husband to jail when he has taken his wife back and hasn't the money to pay or doesn’t feel 
he should. In all these cases the attorney should expect that there will be a large proportion of losses and 
philosophically accept them as part of a divorce practice. Home first. Fees next. 





The question of more dignity in the courts simply will not down. Judges may frown upon it, at- 
torneys may make light of it, and yet it bobs right up again more insistent than ever. An ordinary bus- 
Ness man, 70 years of age, who has been an undertaker and for years a travelling salesman, was the last 
to bring up the subject. 

“Every time I step into a Kansas court room I am astounded,” he says. “While I admire the sim- 
plicity of the procedure it isn’t a court to me. I want to see the judge properly robed, sitting well elevated 
above the audience, and I want to see the proper respect demanded and received. If you want to save the 
place of the court in American life you will see that these things are done.” Well, we just pass the 
thought along. 

i 





But before we leave the question of divorces, another matter comes to mind. What is to be the atti- 
tude of the judge? So many cases are unprofitable to the attorney, so many husbands in these difficult 
times must be cited to pay. One district judge, I am told, has adopted the policy of having his reporter 
get out the citations as wives come to him and not bothering the attorneys at all. Invariably I require 
that an attorney prepare the papers. But a few weeks ago I had my reporter write to a woman who had 
been permitted to take her child to Kansas City, Mo., and failed to let the father have the child during 
the summer as agreed. A Kansas City attorney, of no particular standing so far as I know, wrote me 
telling me in effect to tend to my own business, that he had advised the client not to return the child 
to Kansas to such a prejudiced judge. Of course, I informed him that such attorneys as himself only 
brought the courts and bar into disrepute and made the practice of law more difficult. Well, the child 
is out of the state, the mother has fallen into the hands of an attorney who has no respect for the courts 
and little knowledge of the law, judging from his letters. Everybody is helpless. 





For that matter we are just about as helpless when a husband moves over into another county in 
Kansas. Is there any reason, if a court is supposed to have jurisdiction over a family, that it should not 
have power to bring the father back from another county? How long would it take the legislature to 
remedy the situation? Well, judging from past experience, about twenty years. 





In conclusion, I am told that the “depression” has been a good thing for attorneys and it was an 
attorney who said so. “Why, you know,” he said, “I saw Judge and Mr. and Mr. trying 
a case in the city court the other day. Yes, sir. Actually. Why, you know those fellows three years ago 
wouldn’t have moved three feet away from a $300 mahogany desk or a golf course for anything less 
than the Supreme Court. You bet the depression has been a good thing. Why, you know these fellows 
have found out that we little lawyers really and truly exist and that we are out there fighting every day 
for our daily bread. Now they are fighting to keep up their expensive offices. And believe me, nothing 
takes off the false veneer like a real, actual-to-goodness court room fight.” 





There you are. Time’s up. Space is used. Let’s adjourn. 





